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Foreword

This textbook, aimed for the medical undergraduate for preparing him/her for the various
long and short questions on the subject of Forensic Medicine and Toxicology as taught to
medical undergraduates all over India, as well as MCQs of nearly all the various entrance
test exams for postgraduation, is an extensive labor of love, in an attempt to present the
subject in a most systematic and organized manner. The approach is to make mining
down to fine details—either for a long essay question, or to organize one’s answer for a
short text answer, easier, and in that sense it has well succeeded. ,

All the various headings coming under the broad chapter of Forensic Medicine and |
Toxicology have been broken down very clearly into sub-topics and subheadings. Where »
the subject leads to some important questions and answers often required of the medical witness, they are
presented in addition, at the end of the chapter, as question and answers. The author has also put in a lot of
effort to cull from all possible sources, MCQs that have been made in the past on the various subjects — itemized
them with their source reference listed (i.e. the various entrance exams they have been used in), and given the
most appropriate answer to the question, based on the construction of the sentences, or the stem or statement.

However this book, being primarily a resource book for undergraduates and those graduates appearing in
various postgraduate and recruiting commission’s exams, is tailored to what is expected of the student from
the current set of forensic examiners, rather than updating all users of the textbook to the current concepts and
recent advances and norms in practice, of some of these topics. And one can hardly blame the author for this,
because, looking at the current MCQs listed at the end of chapters of toxicology and other sections, some of
these exam setters are still in the practice of forensic medicine and the knowledge of it thereof of the 50’s and
60’s rather than the new millennium. Antidotes are still entrenched in outdated clinical concepts of “universal
antidote” and burnt toast for activated charcoal, and one cannot blame the author for it, for these various
entrance exams extensively feature knowledge of this in their selection MCQs. While the chapters on sexual
abuse cover the legal and medical features well, the emphasis in the chapter on detection of seminal stains for
establishing sexual intercourse with the victim is still stuck with outdated tests, which have been given up in
modern countries and replaced by their DNA and forensic labs test such as screening with PSA and Seminogelin
jointly and then progress to DNA markers using single-locus-probes or multi-loci probes.

Technology has advanced and some of it has found their place in Forensic Medicine. Forensic radiology—use
of radiological techniques (not the ubiquitous ‘virtopsy’) in assisting forensic work has resulted in a quite a few
clinical radiologists taking special interest and training in forensic radiology, as there are vast differences between
imaging and techniques possible in the living and dead. At an undergraduate level, textbooks of quality such
as these should incorporate key features where its techniques are now baseline for diagnosis or investigations
in some forms of sudden death, identification parameters, deaths from barotraumas—especially diving deaths,
etc. But I would not be surprised if the inclusion of these would get the candidates into trouble during their
exams, as many of the examiners are still anachronistic in their understanding of many of these topics, and
have never put any of them to use.

Modern concepts such as brain death—related to organ harvesting, is an important concept which will feature
quite a bit in clinical practice, as it is doing overseas. The young medical graduate should be brought onto a
sound basis on these by textbooks such as this.

Some of the well-presented chapters deserve mentioning. Thus the chapter on jurisprudence, injuries—their
medico-legal importance, firearms, thermal injuries, identification, especially the medico-legal importance of
age (which finds great significance in the MCQs—though in fact is just a legal interpretative part), pregnancy
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and delivery, sexual offences, forensic psychiatry, toxicological chapters such as mercury, cannabis, cocaine,
belladonna, cardiac poisons, carbon monoxide, agricultural poisons, aluminum phosphide, kerosene poisoning
and food poisoning are quite adequate for an undergraduate level and are well presented with good coverage
for even answering MCQs. There are good coverage of general concepts in the chapters on explosions and falls
from height, starvation deaths, torture, decompression sickness, infanticide and child abuse, specific topics in
toxicology such as corrosives, alcohol, opioids, medicinal drugs, snakebite, cyanide, drug dependence and war
gases, such that the candidate has a good overview of these topics.

All in all, this textbook is well organized. The layout makes breaking up and assimilating the various diverse
topics that come under its ambit — easy, and systematic, with an approach which makes it easy and effective
in organizing one’s knowledge and thoughts on each subject. For once, based on the chapters reviewed, I
would recommend this book as a good basic reference book for undergraduates, to prepare them both for their
university exams and entrance tests. I look forward to further amendments which would raise this textbook to
one of great current relevance through revisions on some of the small deficiencies that have been observed.

I wish Prof. Gautam Biswas great success in this 3rd edition of the Review of Forensic Medicine and Toxicology—
Including Clinical and Pathological Aspects, and congratulate him for single-handedly maintaining great standards
and depth of knowledge, as well as keeping up-to-date with the needs of the medical undergraduates all over
India, for preparing them for their respective university’s undergraduate and various postgraduate entrance
examinations.

George Paul

Senior Consultant

Forensic Pathologist and Branch Director-Technical Capabilities
Forensic Medicine Division, Applied Sciences Group, Health Sciences
Authority, 11 Outram Road, Singapore 169078

and Senior Lecturer-Yong Loo Lin School of Medicine

National University of Singapore



Foreword

It is indeed a moment of immense pleasure and sense of pride to write a foreword for a
book authored by one of my most sincere, hardworking and brightest students to whom
fortunately I introduced the art and science of the specialty of Forensic Medicine and
Toxicology, both as undergraduate and postgraduate at UCMS.

A teacher or a guide feels special and privileged, when his students excel in the field
initiated by him, the words are too timid to describe this feeling. The current book is 3rd
edition in the series of this title, Review of Forensic Medicine and Toxicology. 1 have no iota
of doubt about the success of this title and this will be rather loved more than the earlier
versions.

The current title contains 63 chapters covering the entire MCI undergraduate curriculum, presented in a
student friendly fashion. I have gone through, some of the chapters of this title and found them even more
informative and attractive than previous ones with lots of new information being added. Major changes and
updates have been provided in chapters such as: Medical jurisprudence and ethics (MCI, Declarations of WMA,
informed consent, euthanasia), Acts (POCSO Act, Sexual Harassment of Women at Workplace Act, Protection
of Women from Domestic Violence Act); and Identification, etc.

A special feature of the book is MCQs drawn from various PG entrance and other competitive examinations
at the end of each chapter making it more relevant to undergraduates even after passing 2nd Professional MBBS
examination.

By now Gautam (I usually call him by his first name due to my special love) has established himself as a
prolific author and I am sure that this edition will add another feather in his success story.

May God bless him...

Satish K Verma

Professor

Department of Forensic Medicine and Toxicology
University College of Medical Sciences

Former Head

Department of Forensic Medicine (University of Delhi)






Preface to the Third Edition

Forensic medicine and toxicology is a broad and evolving field in which many changes occur because of new
research in the field, new technology or new laws or regulations being implemented. The readers should be
aware of the current laws and regulations that apply within their own country. This edition aims to provide a
critical update of all the chapters that are affected by such changes.

Since the publication of first edition of Review of Forensic Medicine and Toxicology in the year 2009, there has
been considerable attention, and gradual recognition and liking by the students and faculty both. This book
has now become a standard textbook in many colleges (medical and ayurveda) of India. There are considerable
changes in content from previous edition, although the format and layout remains the same. Like previous
editions, the text is presented in a concise and lucid form with line-diagrams, boxes, tables, differentiations and
flow charts designed to make the book interesting-to-read, easy-to-comprehend, recollect and reproduce.

Although all the chapters have been updated and recent advances/changes have been incorporated wherever
needed, major changes and updates are provided in the following chapters—Medical jurisprudence and ethics
(MCI, Declarations of WMA, informed consent, euthanasia), Acts (POCSO Act, Sexual Harassment of Women at
Workplace Act, Protection of Women from Domestic Violence Act), Identification (Disorders of sexual development,
concept of third sex, ridgeology, edgeoscopy), Autopsy (T-shaped incision, hazardous groups autopsies), Signs
of death (Recent advances in estimating time since death), Asphyxia, Injuries (Bone contusion), Medico-legal
aspects of injuries, Infanticide, Sexual offences (Criminal Law Amendment Act, MOHFW guidelines, battered
wife syndrome), DNA fingerprinting (FTA card), Torture, General toxicology, Plant poisons (Oduvanthalai
poisoning, hunan hand), Animal poisons (ASV antidote, scorpion bite treatment), Alcohol (Field impairment
tests), Agricultural poisons (OPC, Alphos), and Drug abuse and date rape drugs (PCP, date rape drugs).

There has been a demand for color photographs of poisons. In this regard, color plates comprising of common
poisons discussed in Section II have been added in this edition.

The most unique feature of this book—topic-wise MCQs from previous PG entrance examination (2006-15) are
given at the end of each chapter. Answers can be referred in the text which are given as superscripts. This will
not only make the subject interesting, but also help the reader to get insight of that topic and prepare for viva-
voce and subsequent PG entrance examinations. Question banks I and II provide a list of important questions,
which the students should prepare for the professional examination. There are two separate categories—must
know and desirable to know, the student may prepare according to the time they can devote to the subject.

It is my hope that this edition of the book will find favorable response from medical students like the previous
two editions and also offer significant help to medical practitioners, in-service doctors and forensic pathologists.
Any mistakes or misinterpretations are those of mine, and will happily receive comment and criticism on any
aspect of the content. If the reader comes across any such error (including typographical errors) or wants to
send any comment/suggestion, please do write or send an e-mail. It will be duly acknowledged in the next
edition.

Gautam Biswas
e-mail: forensicdmc@gmail.com






Preface to the First Edition

During my undergraduate days, I felt that textbooks should contain necessary information, not have too many
details and should be understood easily, i.e. they should be comprehensive, clear and concise. Keeping this in
mind, this book is written, especially for undergraduates and for those preparing for the PG entrance test. The
entire concept of this book is to give information in as few words as possible without omitting necessary details.

Some topics (Identification, Injuries, Sexual Offences, Forensic Psychiatry and Toxicology) which are important
from PG entrance point of view, are in more details. All topics are updated and recent advances/changes have
been incorporated wherever needed.

Concise and lucid text (bullet’s format), line-diagrams, boxes, tables, differentiations and flow charts given
at appropriate places, are designed to make the book interesting-to-read, easy-to-comprehend, recollect and
reproduce.

The information given in boxes is ‘desirable to know’, that a student may skip if there is shortage of time
or if preparing for the professional examination. Rest of the information is ‘must know’, i.e. one should go
through it definitely.

In section two (Toxicology), all the poisons are given in the same format throughout so that the student is
able to understand and reproduce them during the examination. The section is up-to-date and some additional
topics have been added for the PG entrance test.

Topic-wise MCQs are given at the end of most of the chapters. They are based on the recall of students who
appeared in these exams, and will help the reader to get insight of that topic and prepare for the PG entrance.
It will also make preparation for viva-voce easy and interesting for the student.

Appendices I and II give a list of important questions, which the students should prepare for the professional
examination and are based on the latest MBBS curriculum prepared by Directorate General of Health Services
and Medical Council of India (MCI). There are two categories—must know and desirable to know, the student
may prepare according to the time and can devote to the subject.

It is my hope that this new book will find favorable response from medical students and also offer significant
help to medical practitioners, in-service doctors and forensic scientists.

It has been my endeavor to keep the book error-free, however, there may be some typographical errors. If
the reader comes across any such error or wants to send any comment/suggestion, please do write or send an
e-mail. It will be duly acknowledged in the subsequent edition.

Gautam Biswas
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Forensic ‘Medicine has Humble and Ancient Origins

Law-medicine problems are found written in records in Egypt, Sumer, Babylon, India and China
dating 4000-3000 BC.

Manu (3102 BC) was the first traditional king and lawgiver in India. Manusmriti was a famous
treatise where rules for marriage, punishment for adultery, incest and sexual offences were formulated.
Code of Hammurabi specified by King of Babylon (about 2200 BC) is the oldest known medico-
legal code.

Hippocrates (460-377 BC), Father of Western medicine discussed the lethality of wounds and
contributed to the field of ethics.

First descriptions of examination of injuries were found carved on pieces of bamboo dating back
to the Qin dynasty in China, from about 220 BC.

First medico-legal autopsy in history was conducted by the Roman physician Antistius who
examined the body of Julius Caesar after his assassination in 44 BC.

Agnivesa Charaka Samhita was the first treatise on Indian medicine which dates back to 7th
BC.

Shusruta, Father of Indian Surgery gave the Shusruta Samhita in 200-300 AD.

During the 6th century, Justinian law called medico-legal experts to testify in cases of rape,
criminal abortion and murder.

Chinese publication in the 13th century titled 'Hsi Yuan Lu' or 'Instructions to the Coroner'
dealt with findings in cases of infanticide, drowning, hanging, poisoning and assault.

In Germany, during the 16th century, the code of Bamburg brought about a requirement for
medical testimony in forensic cases. This code also allowed the opening of bodies to examine
the depth of and damage caused by wounds.

In 1602, first book on forensic medicine was published by Italian physician, Fortunato Fedele. .

The first recorded medico-legal autopsy performed in India was by Dr Edward Bulkley in 1693
at Chennai on a suspected case of arsenic poisoning.

The first publication on forensic medicine in UK was by William Hunter in the 18th century.
His essays were on injuries found on murdered bastard children.

In the 18th century, Italian anatomist Giovanni Morgagni (1682-1771) dissected the bodies of
the dead and compared the alterations in their organs with the symptoms of the diseases that
had caused death. He published a book in 1761 on 640 postmortem he had conducted.

The three great pioneers of forensic medicine born in the 18th century were Johann Casper (1796-
1864), Mathieu Orfila (1787-1853) and Marie Devergie (1798-1879). They devoted their life in the
study and development of forensic medicine as we understand it today.

Dr CTO Woodford is regarded as the first Professor of Medical Jurisprudence in India.
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CHAPTER 1

Medical Jurisprudence and Ethics

Definitions

Forensic medicine* (Legal medicine or State
medicine): It is the application of principle and
knowledge of medical sciences to legal purposes and
legal proceedings so as to aid in the administration
of justice.
Medical jurisprudence (Latin juris: law, prudentia:
knowledge or skill): It is the application of knowledge
of law in relation to practice of medicine. It includes:
i. Doctor-patient relationship
ii. Doctor-doctor relationship
iii. Doctor-State relationship.
Medical etiquette: These are the conventional laws
and customs of courtesy which are followed between
members of same profession.! A doctor should
behave with his colleagues, as he would like to
have them behave with him, e.g. he should not
charge another doctor or members of his family for
professional service.
Medical ethics: It is concerned with moral principles
for the members of the medical profession in their
dealings with each other, their patients and the
State. It is a self-imposed code of conduct assumed
voluntarily by medical professionals.

Forensic science refers to a group of scientific disciplines which
are concerned with the application of their particular scientific area
of expertise to law enforcement, criminal, civil, legal and judicial
matters. Forensic scientists examine objects, substances (including
blood/drug samples), chemicals (paints/explosives/toxins), tissue
traces (hair/skin) or impressions (fingerprints/tyremarks) left at the
scene of crime—a multidisciplinary subject.

Medical Council of India (MCI)

The Medical Council of India is a statutory body
charged with the responsibility of establishing and
maintaining uniform standards of medical education,
and recognition of medical qualifications.

Indian Medical Degrees Act, 1916: This Act
was passed to regulate the grant of titles implying
qualification in Western Medical Science.

The Indian Medical Council (IMC) Act, 1956:
The Medical Council of India was established in
1934 under the Indian Medical Council Act, 1933. In
1956, the old Act was repealed and a new one was
enacted. This was further modified in 1964, 1993 and
2001. The government superseded the MCI by issuing
an ordinance in May 2010. The Central Government
constituted the Board of Governors (BoG), comprising
of not more than 7 members with one of them as
Chairperson till the new council was to be elected
(time frame given was of 2 years). The Government
was liable to get the ordinance converted into a bill
within 6 weeks from the date of the commencement
of Parliament. Since then, the Health Ministry sought
extension of the tenure of BoG governing MCI four
times till 2013. With the Government unable to get the
Indian Medical Council (Amendment) Bill passed in
Parliament, the old IMC Act that provided autonomy
to the regulatory body was restored.

Constitution of IMC

i. One member from each State other than a Union
Territory, nominated by the Central Government in
consultation with the State Government concerned.

ii. One member from each University, to be elected
from amongst the members of the medical faculty
of the University.

iii. One member from each State in which a State
Medical Register is maintained, to be elected from
persons enrolled on such a register.

iv. Seven members to be elected by persons enrolled
in any of the State Medical Registers.

v. Eight members are nominated by the Central
Government.

The President and Vice-President are elected from
amongst these members.

* Latin forensis: of or before the forum. In Rome, ‘forum’ was the meeting place, where civic and legal matters used to be discussed by

those with public responsibility.
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Schedules

m First Schedule of the IMC Act contains recognized

medical qualifications granted by Universities in
India.? Any medical institution which grants a
qualification not included in the First Schedule may
apply to the Central Government and after consulting
the Council may amend the First Schedule, and
the same is entered in the last column of the First
Schedule.

Second Schedule contains recognized medical
qualifications granted outside India.> The Council
may enter into negotiations with the Authority in any
country outside India for the scheme of reciprocity
for the recognition of medical qualifications, and
the Central Government may amend the Second
Schedule, and the same is entered in the last column
of the Second Schedule.

Part I of the 3rd Schedule contains qualification
granted by medical institutions not included in
1st Schedule, like Licensed Medical Practitioner
(LMP) and diplomas which were granted before
independence or with certain preconditions.

Part II of the 3rd Schedule contains qualification
granted outside India, but not included in 2nd
schedule and certificates/diploma approved by the
examining boards of the US.

The Council should:
m Constitute an Executive Committee from amongst

its members.

m Appoint a Registrar who will act as Secretary and

who may also act as Treasurer.

Functions of MCI

i. Maintenance of Indian Medical Register
* It contains the names, addresses and qualifi-
cations of the medical practitioners who are
registered with any State Medical Council (SMC).
* Removal of the name from the register of the
concerned SMC will lead to its removal from
Indian Medical Register.
ii. Regulation of standard of undergraduate and
postgraduate medical education
* The Council maintains the standards of under-
graduate medical education. The Council prescribes
courses and criteria which a medical institute
should fulfill for a particular course of study.
* The Council sends inspectors to see that the
college is adequately spaced, staffed and

iii.

iv.

Vi.

Vii.

Viii.

equipped as per MCI stipulations. The inspector
may also visit the institution during the
examinations to assess the standard of education.

® On the basis of the reports of the inspectors,
the MCI recommends the recognition or non-
recognition of the medical qualification to the
Central Government.

* Such an inspection is held for every medical
qualification when it is introduced and every
5 years thereafter.

* The Council has the authority to prescribe
standards of postgraduate medical education for the
guidance of the universities.

Permission for establishment of new medical
college, new course of study and increase in
seats: Permission of the Central Government is
obtained after the recommendations of the Council
which may either approve or disapprove the
scheme.

Recognition of medical qualification granted by

Universities in India: Any University which grants

a medical qualification not included in the 1st

Schedule may apply to the Central Government,

to have such qualification recognized, and the

Government, after consulting the Council, may

amend the 1st Schedule.

. De-recognition of medical qualification: It can

make representation to the Central Government to
withdraw recognition of a medical qualification of
any college, if on receipt of report from inspectors
it feels that the standards of resources, training/
teaching are not satisfactory.

Recognition of foreign medical qualifications
under the scheme of reciprocity: The Council may
enter into negotiations with the authority in any
country outside India under a scheme of reciprocity
for the recognition of medical qualifications. A
separate examination may be conducted by the
MCT to assess the standard of knowledge possessed
by such individuals, before recognizing their
degree.

Appellate powers: It advises the Central Health
Ministry when an appeal is made by a medical
practitioner against the decision of the SMC on
disciplinary matters. Its decision is binding on the
appealing party as well as the SMC.
Disciplinary control: The Council prescribes
minimum standards of professional conduct,
etiquette and a code of ethics for medical
practitioners. It issues a warning notice periodically
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which is a list of offences constituting infamous
conduct (professional misconduct). It can take actions
against erring doctors and issue warning in
relation to unethical practices which are regarded
as disgraceful in a professional respect.*

ix. Certificates: It is empowered to issue certificates of
good conduct and character to medical students/
doctors going abroad for higher studies/service.

x. CME programmes: It sponsors and organizes
continuing medical education (CME) programmes
for medical practitioners.

xi. Faculty development programme: MCI has under-
taken the task of training the medical college
faculty upto the level of Associate Professors
in MCI Basic Workshop in Medical Education
Technologies. Faculty should undergo this training
either before joining service or during probation
period and once every 5 years thereafter.

MCI has asked the Health Ministry to make it
mandatory for all doctors to re-register with the SMCs
and MCI every 5 years. This will help in tracking the
number of doctors still alive and practicing in the
country and registered with MCL

There is no provision in the existing IMC Act for re-
registration or revalidation of doctors. Medical Councils
of certain States like Punjab, Delhi, Odisha, Rajasthan
and Maharashtra have provision for re-registration of
doctors under their respective statutes.

Doctors who have already got permanent registration/
registration of additional qualification with any SMC are
not required/eligible for re-registration with the MCL

State Medical Council (SMC)

Composition of the State Medical Council

m Medical teachers from different Universities of the
State elected by the teachers of different medical
institutions.

m Members elected by registered medical practitioners
of the State.

m Some members are nominated by the State Government.

They elect a President and a Vice-President from
amongst themselves.

Functions of SMC

i. Maintenance of Medical Register
* Maintains a register of medical practitioners
within its jurisdiction.

* On payment of prescribed fees, the name, address
and qualifications are entered in the register.

* A provisional registration is granted to a student
who has passed the qualifying examination,
but has to undergo a certain period of training
(internship for 1 year) in an approved institution,
and permanent registration is granted after that
training period.

e Additional qualification obtained subsequent to
registration or for any alteration may be done
after payment of requisite fees to the SMC.

ii. Renewal of registration: Medical practitioners
need to participate in CME programmes for at
least 30 hours (h) to renew their registrations
every 5 years. Several States are planning to
bring legislation in order to make the process re-
registration mandatory for doctors.

iii. Disciplinary control: The Council is entrusted with
disciplinary control over the registered medical
practitioner (Flow chart 1.1). SMC can issue
warning, suspension or penal erasure of the name
of medical practitioner found indulging in unethical
practice, and advises them to conduct themselves
according to the ethical norms prescribed by the
Council. It can act against doctors for professional
negligence too.

* The SMC takes cognizance of any misconduct
(professional) in case:

— The medical practitioner has been convicted
by court for any criminal offence

— A complaint has been lodged against him by
some person or body.

Flow chart 1.1: Disciplinary functions of State Medical Council

[ Conviction in Court |  [Complaint by public] [ Official complaint

Registrar
State Medical Council

!

[ Special subcommittee |

Doctor summoned

(E”(1Uir}’) [MCl/Central Government]
Disciplinary ﬁ
e
v
[Acquittal/free] [ Warning |  [Suspension|  [Penal erasure|

* It may be noted that a ‘warning notice’ is different from a ‘warning’. The warning notice is a list of offences which are considered as
infamous conduct. Warning is a cautionary notice given by the MCI/SMC after enquiry on finding a doctor guilty of infamous conduct.



* Upon receipt of any complaint, the SMC would
hold an enquiry and give opportunity to the
registered medical practitioner to be heard.

e If the doctor is found to be guilty of committing
professional misconduct, the Council may punish
as deemed necessary or may direct the removal
of the name of the delinquent practitioner from
the register, altogether or for a specified period.*

® Decision on complaint against delinquent
physician is taken within a time limit of 6 months.

* An inquiry against a doctor should be initiated
by SMC with which he/she is registered. The
role of the MClI is only as an appellate authority
to the Central Health Ministry to decide on
an appeal against the decision of the SMC on
disciplinary matters.’

iv. Removal of name of medical practitioner: SMC
is empowered to erase from the register the name
of any registered medical practitioner with whom
it is unable to establish communication.

v. Restoration of name of medical practitioner: It
can direct restoration of any name of registered
medical practitioner so removed.

Duties of a Doctor (Flow chart 1.2)

Under the Indian Medical Council Act, 1956, the MCI,
with the approval of the Central Government, made
the following regulations which are called the Indian
Medical Council (Professional Conduct, Etiquette and
Ethics) Regulations, 2002 (amended in 2009).

Code of Medical Ethics: At the time of registration,
all the doctors are self-warned about certain unethical
practices (infamous conduct) and the disciplinary action
by the SMC (also called as warning notice). The applicant
should certify that he/she has read and agreed to abide
by the same, and submit a declaration duly signed.

Flow chart 1.2: Duties of a medical practitioner

| Duties of a doctor |

v

[ Compulsory duty | | Voluntary duty
1 v * Responsibilities
Compulsory Responsibilities towards patient
notification towards State * Operation

¢ Consultation
* Medical examination
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Hippocratic Oath: The Hippocratic Oath is traditionally taken
by physicians, in which certain ethical guidelines are laid out.
Several parts of the Oath have been removed or re-worded over
the years in various countries, schools and societies.
Declaration of Geneva: The Declaration of Geneva was intended
as a revision of the Hippocrates Oath to a formulation of that oaths’
moral truth that could be comprehended and acknowledged
modernly. It was adopted by the General Assembly of the World
Medical Association (WMA) at Geneva in 1948 and amended in
1968, 1984, 1994, 2005 and 2006.

Declaration of Tokyo: This was adopted in 1975 (amended in
2005 and 2006) during the assembly of the WMA. It refers to
the guidelines for doctors concerning torture, degradation or
cruel treatment of prisoners.®

Declaration of Helsinki: The WMA originally developed this
declaration in 1964 and underwent major revision in 1975.
It refers to the ethical principles for medical research involving
human subjects, including research on identifiable human
material and data.’”

Declaration of Oslo: It was a statement by the WMA in 1970
on therapeutic abortion and amended in 1983 and 2006.2
Declaration of Malta: This was adopted by the WMA in 1991
(revised in 1992 and 2006) for hunger strikers. The principle of
beneficence urges physicians to resuscitate them, but respect
for individual autonomy restrains physicians from intervening
when a valid and informed refusal has been made.
Declaration of Lisbon: This was adopted by the WMA in 1981
(amended in 1995 and 2005). The declaration represents some
of the principal rights of the patient that the medical profession
endorses and promotes.

Declaration of Ottawa: This declaration on child health was
adopted by the WMA in 1998 (amended in 2009). Physicians
along with parents, and with world leaders to advocate for
healthy children.

Duties of a Doctor in General

i

ii.

iii.

. Character of physician: A physician should uphold

the dignity and honor of his profession and render

service to humanity; reward or financial gain is a

subordinate consideration.

Maintaining good medical practice

* The physician should try to improve medical
knowledge and skills, and should practice
methods having scientific basis. He should
participate in professional meetings, i.e. CME
programmes for at least 30 h every 5 years.

° Membership in medical society: He should
affiliate with associations and societies for the
advancement of his profession.

Maintenance of medical records

¢ Physician should maintain the medical records of
his indoor patients for a period of 3 years from
the date of commencement of the treatment.’
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In a case where medical records and consent
obtained from a patient were not produced,
negligence was established.

* On request for medical records, either by the
patients or legal authorities, the same should be
issued within the period of 72 h. This applies to
a doctor in his private capacity, in case of indoor
patients whom he/she might have treated/
operated in hospital/nursing home.

* He should maintain a register of medical
certificates issued. He should record the
signature and/or thumb mark, address and at
least one identification mark of the patient and
keep a copy of the certificate.

Display of registration numbers

* Physician should display the registration number
accorded to him by the SMC in his clinic and in
all his prescriptions, certificates, money receipts
given to his patients. A doctor was held guilty
for printing incorrect information about his
qualification on the prescription paper.

* Physicians should display as suffix to their
names only recognized medical degrees or such
certificates/diplomas and memberships/honors
which confer professional knowledge.

Use of generic names of drugs: Physician should
prescribe drugs with generic names, and ensure
that there is a rational prescription and use of
drugs.
Highest quality assurance in patient care: He
should not employ in connection with his profes-
sional practice any attendant who is not registered
or permit such persons to attend, treat or perform
operations upon patients wherever professional
discretion or skill is required.

Exposure of unethical conduct: Physician should

expose, without fear or favor, incompetent or

corrupt, dishonest or unethical conduct on the
part of members of the profession.

Payment of professional services

e Physician should clearly display his fees in his
chamber and/or hospitals he is visiting.

e He should announce his fees before rendering
service and not after the operation or treatment
is underway.

Evasion of legal restrictions: Physician should

observe the laws of the country in regulating the

practice of medicine and should not assist others
to evade such laws.

Duties of a Doctor towards the State

i. Poisoning cases

* He should assist the police in determining
whether the poisoning is accidental, suicidal or
homicidal.

¢ In case of death, death certificate should mention
about the poisoning with recommendation for
postmortem examination.

ii. Notification: Doctor is bound to give information of
communicable diseases (notifiable diseases), births,
deaths and outbreak of an epidemic to public
health authorities. Failing which he is not only
liable for criminal penalties, but also negligence
suits brought by affected persons.

A notifiable disease is any disease that is required by law to be
reported to government authorities, e.g. cholera, plague, leprosy,
diphtheria, typhoid fever, tetanus, measles, tuberculosis, chicken
pox, acute poliomyelitis, encephalitis, influenza, dengue fever,
hemorrhagic fevers, hepatitis, HIV, etc.

iii. Geneva Convention

* In 1949, in Geneva, four conventions were agreed
upon. Each convention lays down the persons
it protects.

e The wounded or sick of the armed forces (st
convention), ship-wrecked (2nd convention),
prisoners of war (3rd convention) or civilians
of enemy nationality (4th convention) are to be
treated by the physician without any adverse
distinction based on sex, race and nationality.

iv. Responding to emergency military service as and
when required.

Duties of a Doctor towards Patients

i. Exercise reasonable degree of skill and knowledge

e It begins the moment the physician-patient
relationship is established (i.e. when the
physician agrees to treat the patient).

* He owes this duty even when the patient is
treated free of charge.

* It neither guarantees cure nor an assured
improvement.

* A practitioner (e.g. MBBS) is not liable
because some other doctors of greater skill and
knowledge (e.g. MD/MS) would have prescribed
a better treatment or operated better in the same
circumstances.
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Attendance and examination

* When a doctor agrees to attend a patient, he
is under an obligation to attend to the case, as
long it requires attention.

* He can withdraw after giving reasonable notice
or when he is asked by the patient to withdraw.

e If the doctor is called by police to attend a case
of road side accident, he may give first aid and
advice, but no doctor-patient relationship is
established.

Furnish proper and suitable medicines

¢ He should give a legible prescription. He should
write in capital letters—mistakes arising out of
illegibly written names of medicines as opposed
to other kinds of indecipherable documents—can
be very dangerous.

* Doctor is held responsible for any temporary
or permanent damage in health, caused to the
patient due to wrong prescription.

Instructions: Doctor should give full instructions

to his patients or their attendants regarding

use of medicines (quantities and timings),
injections (whether to be given intramuscularly
or intravenously) and diet.

Prognosis: The patient or his relatives should

have such knowledge of the patient’s condition

as will serve the best interests of the patient and
the family.

Control and warn

* Doctor should warn patients of the side-effects
involved in the use of prescribed drug, otherwise
it might amount to negligence.

e If the doctor fails to inform the known dangerous
effects of a drug/device, he becomes liable not
only for the harm suffered by the patient but
also for injuries his patient may cause to third
parties.

Third parties: If a patient suffers from an infectious

disease, the doctor should warn not only the

patient, but also third parties who are close to the
patient.

Children and disabled persons being incapable

of taking care of themselves, the doctor should

arrange for their proper care, e.g. supervised
application of hot water bottles.

Consent: A mentally sound adult (> 18 years) must

be told of all the relevant facts in non-medical

terms and in a language he/she understands and
then obtain consent.

X.

Xi.

Xii.

xiii.

Operations

* Doctor should explain the nature and extent of
operation, and take consent of patient.

* He should take proper care to avoid mistakes,
such as operating on the wrong patient or on
wrong limb, or leave any instrument or swab
inside a body cavity.

* He should not delegate his duty to operate a
patient to another doctor.

e He should not experiment without valid reason
or valid consent from the patient.

e He should avail the assistance of qualified and
experienced anesthetists.

* Death on operation table should be followed by
postmortem examination.

Investigations

e All cases of accident, unless they are minor,
should be X-rayed.

* For proper diagnosis and to know the progress,
the doctor should advise investigations, like
biopsy, X-rays, CT scan, etc.

* Wrong interpretation of X-ray is liable to be
held as negligent.

Emergency cases

* He has moral, ethical and humanitarian duty to
help the patient in saving his life.

* In medico-legal injury cases, a doctor is obliged
to give medical aid and to save life of the patient.

Professional secrecy/medical confidentiality
Definition: The doctor is obliged to maintain the
secrets that he comes to know concerning the
patient in the course of a professional relationship,
except when he is required by the law to divulge
the secrets or when the patient has consented for
its disclosure.'”

e Itis a fundamental tenet that whatever a doctor
sees or hears in the life of his patient must be
treated as totally confidential. Disclosure would
be failure of trust and confidence.

* The patient can sue the doctor for damages
or face disciplinary action by the SMC, if the
disclosure is voluntary and has resulted in harm
to the patient and is not in the interest of public.

Following principles should be followed:

i

Physician should not answer any query by third
parties, even when enquired by close relatives,
either with regard to the nature of illness or any
subsequent effect of such illness on the patient,
without his/her consent.
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If the patient is major (= 18 years), physician should
not disclose any facts about the illness without his
consent to parents or relatives even though they
may be paying the doctor's fees. In case of minor
or insane person, guardians or parents should be
informed of the nature of illness.

A doctor should not disclose the illness of his
patient without his consent, even when requested
by a public or statutory body, except in case of
notifiable diseases. If the patient is minor or insane,
consent of the guardian should be taken.

Even in case of husband and wife, the facts relating
to the nature of illness of one must not be disclosed
to the other, without the consent of the concerned
person. Particular caution is required over the
disclosure of sexual matters, such as pregnancy,
abortion or venereal disease, as disclosure might
cause conflict between them.

In divorce and nullity cases, no information should
be given without the consent of the concerned
person.

When a domestic servant is examined at the request
of the master, the physician should not disclose
any facts about the illness to the master without
the consent of servant, even though the master is
paying the fees. Similarly, the medical officer of
firm or factory should not disclose without the
patient’s consent.

Medical officers in government service are also
bound by code of professional secrecy, even when
the patient is treated free.

A person in police custody as an undertrial
prisoner has the right not to permit the doctor
who has examined him, to disclose the nature of
his illness to any person. If convicted, he has no
such right and physician can disclose the findings
to the authorities.

Any information regarding a dead person may
be given only after obtaining the consent from a
relative.

In examination of a dead body, certain facts may
be found, the disclosure of which may affect the
reputation of the deceased or cause mental torture
to his relatives, and as such, the autopsy surgeon
should maintain secrecy.

The medical examination for life insurance policy
is a voluntary act by the examinee, and consent to
the disclosure of findings may be taken as implied.

Duties of a Doctor in Consultation

i. Consultation for patient’s benefit is of foremost
importance. Unnecessary consultations should be
avoided.

ii. Statement to patient after consultation should take
place in the presence of the consulting physician,
except if otherwise agreed. Differences of opinion
should not be divulged unnecessarily.

iii. Treatment after consultation: The attending
physician should make subsequent variations in
the treatment, if any unexpected change occurs.
The attending physician may prescribe medicine
at any time for the patient, whereas the consultant
may prescribe only in case of emergency or as an
expert when called for.

iv. Patients referred to specialists: When a patient is
referred to a specialist by the attending physician,
a case summary of the patient should be given to
the specialist, who should communicate his opinion
in writing to the attending physician.

Consultation is advised with a specialist in the following
conditions:
i. In case of emergency.
ii. If the patient requests consultation.
iii. If quality of care or management can be considerably
enhanced.
iv. In cases where diagnosis remains obscure.
v. In case of homicidal poisoning.
vi. In connection with organ transplantation.
vii. When treatment or operation involves risk of life.
viii. When operation affecting vitality, intellectual or
generative functions is to be performed.
ix. When an operation involves mutilation or
destruction of an unborn child.
x. When an operation is to be performed on a patient
who has received injuries in a criminal assault.
xi. To take decision about termination of pregnancy
case, after 12 weeks and upto 20 weeks of
pregnancy.

xii. While dealing with a criminal abortion or an

attempted criminal abortion case.

m A referring physician is relieved of further
responsibility when he completely transfers the
patient to another physician.

m The referring physician may be held liable under the
doctrine of negligent choice, if it can be proved that
the consultant was incompetent or had a reputation
as an errant physician.
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Responsibility of Doctors towards Each Other

1.

ii.

iii.

Conduct in consultation: No insincerity, rivalry or
envy should be indulged in. All due respect should
be observed towards the physician in-charge of
the case, and no statement or remark be made,
which would impair the confidence the patient
has reposed in him.

Consultant not to take charge of the case: Consul-
tant should normally not take charge of the case,
especially on the solicitation of the patient or
friends.

Appointment of substitute: A physician should
accept to attend another physician’s patients during
his temporary absence from his practice, only when
he has the capacity to discharge the additional
responsibility along with his other duties.

Privileged Communication

Definition: It is a statement, made bonafide upon any
subject matter by a doctor to the concerned authority
having corresponding interest, due to his legal, social
or moral duty to protect the interests of the community
or of the State.

It is an exchange of information between two indi-
viduals in a confidential relationship, and an exception
to professional secrecy.

To be privileged, it must be made to the person
who has a duty towards it. If made to more than
one person or to a person who has not got a direct
interest in it, the plea of privilege fails.

Doctor should first persuade the patient to obtain
his consent before notifying the proper authority.
However, disclosure can be done without consent
(if consent is not forthcoming).

Examples

i

Civic benefit: If there is a potential threat of ‘grave
harm’ to the safety or health of the patient and the
public, the doctor must decide whether to inform
the authority about the condition.

e For example, a engine or bus driver, pilot or
ship navigator may be suffering from epilepsy,
hypertension, alcoholism, drug addiction, poor
visual acuity or color blindness; or a teacher with
tuberculosis or a person with infectious diseases
(e.g. enteric infection) working as a cook. In all
these cases, the proper course is for the doctor to
explain the risks to the patient and to persuade
him to allow the doctor to report the problem
to his employers. If the patient refuses, then

ii.

iii.

iv.

it is always wise to seek the advice of senior
colleagues before making any disclosure.

* A syphilitic taking bath in public pool or a
patient with sexually transmitted disease is
about to get married is a privileged communica-
tion, but an impotent person getting married
is not.

Notifiable clauses: Doctor has a statutory duty to

notify births, deaths, still births, infectious diseases,

therapeutic abortions, drug addictions, epidemic
and food poisoning to public health authorities.

Suspected crime: If the physician learns of a crime,

such as assault, terrorist activitiy, traffic offence

or homicidal poisoning by treating the victim or
assailant, he is bound to report it to the nearest

Magistrate or police officer.

* But sometimes, the issue of confidentiality
clashes with the need to protect some individual
or the public from possible further danger (e.g.
a below-age of consent girl came to a doctor
with STD). The doctor is usually required to
obtain a list of the patient’s sexual contacts to
inform them that they need treatment. However,
the patient may be reluctant to divulge the
names of her older sexual partners, for fear
that they will be charged with statutory rape.
The same issue may arise where a doctor
suspects a child or an elderly person, disabled
or incompetent person is being abused, but here
the overriding consideration is the safety of these
individuals.

e It has been made mandatory to report to the
police any case of sexual abuse in children
(=18 years) as per the Protection of Children
from Sexual Offences Act, 2012.

* At times, assault may occur within a family, e.g.
between spouses or close relatives, the victim
may not wish to bring criminal charges, and
so the doctor must not assume that consent for
disclosure has been given.

* The doctor knowing or having reason to
believe that an offence has been committed
by a patient when he is treating, intentionally
omits to inform the police, can be punished
with imprisonment upto 6 months and with/
without fine (Sec. 202 IPC).

Patient’s own interest: Doctor may disclose

patient’s condition to his relatives so that he may

be properly treated, e.g. to warn parents/guardians
of patient’s melancholia or suicidal tendencies.



Medical Jurisprudence and Ethics

v. Self-interest: In case of civil and criminal suits by
the patient against the physician, evidence about
patient’s condition may be given.

vi. Negligence suits: When doctor is employed by
opposite party to examine a patient who has filed
a suit for negligence, the information thus acquired
is not a professional secret (no physician-patient
relationship) and the doctor may testify to such
information.

vii. Court ordered examination: If a court orders an
examination for the purposes of reporting back to
the court about the physical or mental condition
of the person, then he/she should be told that
examination findings is not confidential. The report
becomes part of the court record.

viii. Court of law: Doctor cannot claim professional
secrecy concerning the facts about illness of his
patient in court of law.!®!" He has to answer the
questions about patient’s confidential matters to
avoid risk penalties for contempt of court.

A doctor can disclose and discuss the medical facts
of a case with other doctors and paramedical staff, such
as nurses, radiologist and physiotherapist to provide
better service to the patient.

Actually, a privilege is a legal rule that protects communications
within certain relationships from compelled disclosure in a court
proceeding. While some use the terms ‘privileged’ and ‘confidential’
interchangeably, they all protect communications made in
confidence in the context of the professional relationship. Like
other confidentiality statutes, the privilege statutes grant control
over the release of the information to the individual and also
define circumstances under which the information may be released
without the consent of the individual. In medical context, this term
is being used to indicate that the information is shared with one
particular individual having corresponding interest.

Medical Malpractice

The term ‘medical malpractice’ covers all failures in
the conduct of doctors, where it impinges upon their
professional skills, ability and relationships.

It divided into two broad types (Diff. 1.1):

i. Professional misconduct—where the personal,
professional behavior falls below that which is
expected of a doctor.

ii. Medical negligence—where the standard of
medical care given to a patient is considered to
be inadequate.

Unethical Acts

A medical practitioner should not commit any of the
following acts which may be construed as unethical:
i. Advertising: He should not:

a.Solicit patients directly or indirectly, by a
physician or a group of physicians or by
institutions.

b. Make use his name for any advertising through
any mode (such as in the form of strips on the
cable television), so as to invite attention to his
professional position.

c.Give any recommendation, endorsement or
statement with respect of any drug, surgical or
therapeutic appliance with his name, signature or
photograph (no association with manufacturing
firms) nor shall he boast of cases, operations or
cures or permit the publication of report thereof
through any mode.

d. Print self-photograph or any such material of
publicity in the letterhead or on sign board of
the consulting room.

Differentiation 1.1: Professional negligence and infamous conduct
S.No. | Feature Professional negligence Infamous conduct
1. Offence Absence of care and skill or willful negligence Violation of Code of Medical Ethics
2. Duty of care Should be present Need not be present
3. Damage to person Should be present Need not be present
4. Trial by Courts—civil or criminal State Medical Council
5. Punishment Fine, imprisonment or both Erasure of name or warning
6. Appeal Higher court MCl and Central Government




A medical practitioner is, however, permitted
to make a formal announcement in press regarding
the following:
¢ On starting or resumption or change of type of
practice.

* On changing address.

* On temporary absence from duty.

* Public declaration of charges.

* Acquiring new equipment or starting a new
procedure or operation (as per Punjab Medical
Council).

The advertisement in the press should be in black and white,
and < 15 x 10 cm in size. It should not carry photograph of the
doctor/building/equipment/procedure (as per Punjab Medical
Council).

ii. Patent and copyrights: He may patent surgical
instruments, appliances, procedures and medicine.
However, it is unethical, if the benefits of such
patents are not made available in situations where
the interest of large population is involved.

iii. He should not run an open shop for dispensing
of drugs and appliances prescribed by other
physicians.

iv. Rebates and commission (dichotomy/fee splitting/
‘cut practice’): He should not give or receive any
gift or commission in consideration of referring,
recommending or procuring of patient for medical,
surgical or other treatment, or for getting specimen
or material for diagnostic purposes.

v. Secret remedies: He should not prescribe or
dispense secret remedial agents of which he does
not know the composition.

vi. Human rights: He should not aid or abet torture
or be a party to either infliction of psychological
or physical trauma.

vii. Euthanasia: He should not practice euthanasia.

viii. Pharmaceutical and allied health sector industry:
A medical practitioner should not receive any gift,
cash or monetary grants, travel facility or accept
any hospitality, like hotel accommodation from
any pharmaceutical industry for vacation or for
attending conferences, seminars, workshops or
CME programme as a delegate.

Recently, the MCI has fixed the quantum of punishment: doctor
taking bribe (qgifts, cash or travel facility) worth ¥ 1000-5000 will
receive a warning; taking ¥5000-10000: suspension from the SMC
for 3 months, taking ¥ 10000-50,000: suspension of 6 months, and
bribes > X50,000: suspension for 1 year.
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Professional Misconduct (Infamous Conduct)

Definition: Any conduct of the doctor which might
reasonably be regarded as disgraceful or dishonorable
as judged by professional men of good repute and
competence. It involves abuse of professional position.

The following acts of commission or omission on the
part of a physician constitutes professional misconduct:

i. Any unethical practice as outlined above.

ii. If he does not maintain the medical records of his
indoor patients for a period of 3 years and refuses
to provide the same within 72 h when the patient
requests for it.

iii. If he does not display the registration number
accorded to him by the SMC in his clinic,
prescriptions and certificates issued by him.

iv. Physician posted in rural area is found absent
on more than two occasions during inspection by
the Head of the District Health Authority or the
Chairman, Zila Parishad.

v. Physician posted in a medical college as teaching
faculty or otherwise is found absent on more
than two occasions; the same is construed as
misconduct, if it is certified by the Principal/
Medical Superintendent.

vi. Providing falsified and misleading information
to the MCI via Form A. The form is filled by the
doctor when he/she joins a medical college.

Further, he should NOT:

i. Commit adultery or misbehave with a patient.

ii. Be drunk and disorderly so as to interfere with
proper practice of medicine.

iii. Be convicted by court of law for offences involving
moral turpitude/criminal acts.

iv. Do sex determination tests with the intent to
terminate the life of a female fetus.

v. Issue false, misleading or improper certificates for
subsequent use in the courts or for administrative
purposes.

vi. Violate the provisions of Drugs and Cosmetics
Act. He should not:
* Sell Schedule ‘H” and ‘L’ drugs and poisons to
the public, except to his patient.
* Prescribe steroids/psychotropic drugs when
there is no medical indication.

vii. Supply or sell addiction forming drugs to a patient
other than medical grounds.

viii. Give cover, i.e. assist someone who has no medical
qualification to attend, treat or perform an operation,
in cases requiring professional discretion or skill.

ix. Perform an illegal abortion/operation for which there
is no medical, surgical or psychological indication.
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x. Issue certificates of efficiency in modern medicine
to unqualified or non-medical person.

xi. Disclose professional secrets.

xii. Refuse on religious grounds sterilization, birth
control, circumcision and medical termination of
pregnancy when it is indicated.

xiii. Publish photographs/case reports of his patients
without their consent in any medical or other
journal or social media in a manner by which their
identity could be made out.

xiv. Use touts or agents to entice patients.

xv. Claim to be specialist when he has no special
qualification in that branch.

xvi. Undertake in-vitro fertilization or artificial
insemination without the informed consent of
the female patient and her spouse as well as the
donor.

xvii. Do clinical drug trials or other research involving
patients or volunteers not abiding by the guidelines
of ICMR.

xviii. Advertise
a. Contribute to the lay press articles and give

interviews regarding diseases and treatments
which may have the effect of advertising himself.
He can write to the lay press under his own
name on matters of public health, hygiene or
deliver public lectures, give talks on the radio/
FM/TV /internet for the same purpose.

b. Use an unusually large signboard and write on it
anything other than his name, qualifications, title,
name of his speciality and registration number.

c. Affix a signboard on a chemist’s shop or in
places where he does not reside or work.

d. Give his name, address and speciality in the
yellow pages of the telephone directory in bold
letters.

The instances of offences and professional misconduct
which are given above do not constitute a complete list
of the infamous acts which calls for disciplinary action.
Circumstances may arise from time to time in relation
to which there may occur questions of professional
misconduct which do not come within any of these
categories.

Important offences can be described as 6 As'?

1. Association with unqualified persons 4. Adultery
2. Advertising 5. Addiction
3. Abortion (criminal) 6. Alcohol

Erasure of Name

The name of the doctor is removed from the SMC

register:

m After the death of registered medical practitioner.

s When entries of the medical practitioner are
erroneous or fraudulent.

m In case of professional misconduct which is known
as penal erasure. When the name is permanently
removed, it is termed as professional death
sentence.”

m When the registered medical practitioner is not
traceable at the address recorded with the Council.

Rights and Privileges of Registered Medical
Practitioners

i. Right to choose his patient—he may refuse any
patient without reason, but he should not refuse
emergency treatment required by the patient.

ii. Right to use title and description of the qualification
to his name.

iii. Right to practice medicine.
iv. Right to dispense medicine to his patient.

v. Right to possess and supply dangerous drugs to
his patients.

vi. Right to give evidence in the court of law, as an
expert witness.
vii. Right to issue medical certificates and medico-legal
reports.
viii. Right to recovery of fees—if the patient does not
pay the justified fees, help of court can be taken.
ix. Right for appointment in public and local hospitals.

x. Right to be exempted from acting as a juror in
course of holding an inquest (not applicable in
India).

Red Cross Emblem

Red Cross is an emblem which is used only by those
belonging to the Red Cross Movement and Army
Medical Services involved in humanitarian work, mainly
at times of armed conflicts and natural disasters, and
it is not an emblem of medical professionals.
As specified by the Geneva Conventions, the emblem
can be used only by the following:
m Facilities for the care of injured and sick armed
forces members
m Armed forces medical personnel and equipment
m Military chaplains
m International Red Cross Organizations




The use of the emblem by Government medical
institutions, like hospitals, clinics and blood banks,
doctors, private nursing homes and also on ambulance
vehicles is equivalent to abuse, and is punishable with
a fine of X 500 and forfeiture of the goods or vehicles
on which the emblem has been used.!*

Privileges and Rights of Patients

i. Access to health care facilities and emergency
services regardless of age, sex, religion, social or
economic status.

ii. Choice: To choose his own doctor freely.

iii. Continuity: To receive continuous care for his
illness from doctor/institution.

iv. Comfort: To be treated in comfort during illness
and follow-up.

v. Complaint: Right to complain and redressal of
grievances.

vi. Confidentiality: All information about his illness
should be kept confidential.

vii. Dignity: To be treated with care, compassion,
respect without any discrimination.

viii. Information: Should receive full information about
his diagnosis, investigations, treatment plans,
alternative therapy, procedures, diagnosis, compli-
cations and side-effects.

ix. Privacy: To be treated in privacy.

x. Refusal: Can refuse any specific or all measures.

xi. Records: Can have access to his records and
demand summary or other details.

Duties of a patient
i. He should furnish the doctor with complete
information about the facts and circumstances of
his illness.
ii. He should strictly follow the instructions of the
doctor as regards diet, medicine and lifestyle.
iii. He should pay a reasonable fee to the doctor.

Types of Physician-Patient Relationship

It is of two types:

1. Therapeutic relationship: A doctor is free to accept
or refuse to treat a patient, subject to constraint of
his work, except in emergencies. He may refuse to
treat the patient in following circumstances:

i. Beyond his practicing hours.
ii. Not belonging to his speciality.
iii. Doctor or any other family member is ill.
iv. Doctor having important social function in
family.
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v. Illness beyond the competence and qualification
of the doctor or beyond the facilities available
in his setup.

vi. Doctor is having alcohol.

vii. Patient is malingering.
viii. Patient has been defaulting in payment.

ix. Patient or his relatives are abusive /uncooperative.

x. Patient refuses to give consent.

xi. Patient demanding specific drugs, like amphe-
tamine, steroids, etc.

xii. Patient rejecting low-cost remedies in favor of
high cost alternatives.

xiii. At night, on grounds of security, if patient is
not brought to him.

xiv. An unaccompanied minor or female patient.

xv. When doctor remains engaged with an
emergency or more serious case.

xvi. Any new patient, if he is not the only doctor
available.

2. Formal relationship: It pertains to the situation where
the third party has referred the person/patient for
impartial medical examination; e.g.

i. Pre-employment.

ii. Insurance policy.

iii. Yearly medical checkups.

iv. Cases of rape or victims of crimes.

v. Intimate body searches and other medico-legal
cases.

vi. In certain psychiatric illnesses referred by court/
police.

Doctor has to comply with the directive of the party
demanding such examination.

Professional Negligence

Definition: The failure to exercise reasonable care and
skill of an ordinary prudent medical practitioner in
the circumstances; a breach of duty to act with care
appropriate to the situation, which resulted in bodily
injury (harm/loss) or death of the patient.

Negligence consists of two acts: Not doing something
that a reasonable man, under the circumstances would
do (act of omission); or doing something which a
reasonable prudent man under the circumstances would
not do (act of commission).

According to Black’s Law Dictionary, medical
negligence requires that the plaintiff establish the
following (4 Ds):

i. Existence of the physician’s duty of care to the

plaintiff, based on the existence of the physician-
patient relationship.
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ii. Applicable standard of care and its violation
(dereliction of duty), i.e. a breach in the duty caused
by the defendant’s negligent act or omission.

iii. Damage (a compensable injury), i.e. pain and
suffering, disability and disfigurement, past and
future medical bills, lost wages, wrongful death,
etc.

iv. Causal connection between the violation of care
and the harm complained of (direct causation), i.e.
a direct link between the defendant’s negligent act
or omission and an injury suffered by the plaintiff.

In a lawsuit for malpractice or negligence (civil), the
‘patient” is known as the plaintiff and the ‘physician’
becomes the defendant.'®> Malpractice requires the
demonstration of negligence or substandard practice
that caused of harm. To successfully sue a physician
for malpractice, the plaintiff must prove damage has
been caused by the doctor’s conduct (Flow chart 1.3).

Flow chart 1.3: Basic principle of negligence (example)

Diabetic patient admitted
for cholecystectomy

Blood sugar

testing not done| | Qperationdone

|

Complications developed No complications
Prolonged stay Uneventful hospital stay

l l

Negligence No negligence

= Tort: A wrong or harm other than breach of contract; breach of a
noncontractual duty towards another person which caused harm
or loss. The same action may be both a tort, for which a person
may seek compensation, and a crime, punishable by the State.

= Degree of care: The level of caution, prudence or forethought
legally required to avoid causing harm or loss to another person.
In determining liability, a person may be required to exercise
degrees of care variously described as ‘ordinary; ‘due; ‘reasonable;
‘great; or ‘utmost’

= Gross negligence: Negligence beyond the ordinary; a reckless
or wanton disregard of the duty of care toward others.

= Liability: An actual or potential legal obligation, duty or
responsibility to another person; the obligation to compensate,
in whole or in part, a person harmed by one's acts or omissions.

= Chain of causation: In claims in tort, or prosecutions in criminal
law, the causal relationship between the defendant’s wrong doing
and the victim’s loss or injury should be obvious for successful
outcome. For example, if A hits B over the head, and B sustains
a concussion, A is responsible.

= Damages: Money awarded in a suit or legal settlement as
compensation for an injury or loss caused by a wrongful or
negligent act or a breach of contract.

‘Damage’should be distinguished from ‘damages. Damage (injury or

harm) to the patient may be physical, mental or financial. Damages

are assessed by the court based on parameters, like loss of earning,

medical and surgical costs, or reduction of quality of life.

Potential damages (financial compensation) in negligence suits fall

into three categories:

» Economic or the monetary costs of an injury (e.g. medical bills
or loss of income)

» Non-economic (e.g. pain and suffering, loss of ability to have sex)

« Punitive or damages to punish a defendant for willful and
wanton conduct.

Types (Diff.1.2)

i. Civil
ii. Criminal.

Civil Negligence

Question of civil negligence arises:

a.

When a patient, or in case of death, any relative
brings suit in a civil court for realization of
compensation from his doctor, if he has suffered
injury due to negligence.

. When doctor brings a civil suit for the realization

of his fees from patient or his relatives, who refuse
to pay the same, alleging professional negligence.

Civil negligence involves:

Such act on the part of the treating physician
which causes some suffering, harm or damage to
the patient

Damage is such, which can be compensated by
paying money

Does not come under the purview of CrPC and IPC
Does not demand legal punishment.

Criminal Negligence

Criminal negligence is more serious than civil
negligence.

Practically limited to cases in which the patient has
died.

Mostly associated with drunkenness or impaired
efficiency due to the use of drugs by doctors.
Doctor shows gross incompetency and inattention
in the selection and application of remedies, undue
interference by him or criminal indifference to the
patient’s safety.

Sec. 304-A IPC deals with criminal negligence;
‘whoever causes the death of any person by doing
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Differentiation 1.2: Civil and criminal negligence
S.No. | Feature Civil negligence Criminal negligence
1. Offence No specific and clear violation of law Must have specifically violated a particular criminal
law in question
Negligence Simple absence of care and skill Gross negligence, inattention or lack of competence
3. Conduct of physician Compared to a generally accepted simple standard | Not compared to a single test
of professional conduct
4, Consent for act Good defense, cannot recover damages Not a defense, can be prosecuted
5. Trial by Civil court Criminal court
6. Evidence Strong evidence is sufficient Guilt should be proved beyond reasonable doubt
7. Punishment Liable to pay damages Imprisonment, fine or both
8. Contributory negligence | Defense for doctor Not a defense
9. Double jeopardy* Can be tried twice for crime Cannot be tried twice for the same crime
10. Damage Repairable damage or harm to patient Irrepairable damage to the patient
11. Dispute Between two parties in their individual capacities Between the State and the offending doctor
12. Complainant Sufferer party is the complainant Public prosecutor on behalf of the State is the
complainant
* Double jeopardy is a procedural defense (in India, US, Canada, Mexico and Japan—a constitutional right) that forbids a defendant from being tried a second
time for the same crime.

any rash or negligent act not amounting to culpable

homicide is punished with imprisonment upto

2 years and with/without fine’.!®1”

= The concept of negligence differs in civil and criminal
law. What may be negligence in civil law may not
necessarily be negligence in criminal law. For an
act to amount to criminal negligence, the degree
of negligence should be much higher, i.e. gross or
of a very high degree. Negligence which is neither
gross nor of a higher degree may provide a ground
for action in civil law but cannot form the basis for
prosecution.

m The Supreme Court has held that to prosecute a
doctor for criminal negligence, it must be shown that
the accused did something or failed to do something
which in the given facts and circumstances no
doctor in his ordinary senses and prudence would
have done or failed to do. The expression ‘rash or
negligent act’ as occurring in Sec. 304-A IPC has to

be read as ‘grossly’.'®

Examples of Medical Negligence
It is impossible to give a complete list of negligent
situations in medical practice. However, some situations
that frequently give rise to allegations of negligence
are cited in Table 1.1.

A physician may be liable to both civil and criminal
negligence by a single act, e.g. if he performs an
unauthorized operation on a patient, he may be sued

in civil court for damages and prosecuted in criminal
court for assault.”

The police sometime register the cases of professional
negligence deaths under Sec. 304 IPC which is non-bailable
offence, whereas if it is registered under Sec. 304-A IPC, the
offence is bailable. The basic difference is that in Sec. 304, the
act is intentional, while in 304-A, the act is never done with
the intention to cause death.

Burden of Proof

The accused (doctor) is innocent until proven guilty,

and the prosecution must prove the case against him/

her. The plaintiff (patient) bears the burden of proof
and must convince the judge by a preponderance of
the evidence that its case is more plausible.”’

m In civil cases, a preponderance of the evidence is at
least 51%. It means that judges in a medical negligence
case must be persuaded that the evidence presented
by the plaintiff is more plausible as the proximate
cause of the injury than any counterargument offered
by the defendant.

m In criminal cases, the prosecution must prove their
case ‘beyond reasonable doubt” akin to a 98% or
99% certainty.

Preventing Medical Litigation

Some ways/methods to minimize litigation are sited
below:
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Table 1.1: Examples of medical negligence

General Errors

+ Inadequate medical records and failure to examine the patient himself/herself.

* Failure to attend a patient with consequent damage.

+ Failure to admit to hospital when necessary.

+ Failure to obtain informed consent for any procedure.

* Making a wrong diagnosis in the absence of skill and knowledge.

+ Administration of incorrect type/quantity of drugs, especially by injection.

¢ Failure to immunize and perform sensitivity tests.

¢ Failure to act on radiological or laboratory reports.

Medicine

+ Failure to diagnose myocardial infarcts and other medical conditions.

+ Failure to refer a patient to hospital or for specialist opinion.

¢ Toxic results of drug administration.

Surgery

+ Delayed diagnosis of acute abdominal lesions.

+ Retention of instruments, tubes, towels, sponges and swabs in operation sites.

¢ Operating on the wrong patient, wrong side of the body, wrong limb, digit or even organ.
+ Failed vasectomy, without warning of lack of total certainty of consequent sterility.
+ Diathermy burns.

Obstetrics and Gynecology

¢ Unwanted pregnancy due to failed tubal ligation.

+ Complications of hysterectomy—ureteric ligation and vesico-vaginal fistulae.

* Brain damage in the newborn due to hypoxia from prolonged labor.

+ Mismanagement of delivery, especially under the influence of alcohol/drug.

+ Performing abortion without indication (criminal abortion).

Orthopedics and Emergency Medicine

* Missed fractures, especially of the scaphoid, skull, femoral neck and cervical spine.
+ Over-tight or prolonged use of plaster casts resulting in tissue and nerve damage.
¢ Undiagnosed intracranial hemorrhage.

* Missed foreign bodies in eyes and wounds, especially glass.

+ Inadequately treated hand injuries, particularly tendons.

Anesthesiology

¢ Hypoxia resulting in brain damage.

* Neurological damage from spinal or epidural injections.

¢ Peripheral nerve damage from splinting during infusion.

+ Incompatible blood transfusion.

* Incorrect or excessive use of anesthetic agents.

Dentistry

* Nerve injuries affecting a patient’s ability to taste or causing permanent numbness in the tongue.
+ Failures to take a patient’s relevant medical history.

+ Failure to detect oral cancer, periodontal disease or other diseases.

* Unnecessary extraction of multiple teeth.

+ Extraction of wrong teeth.

¢ Complications arising from negligently completed crowns and bridges.

+ Complications from anesthesia.
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Awareness of potential areas of litigation and
medico-legal problems: Doctor should be aware of
the risks involved in certain procedures and should
have clear knowledge of the changes in legislation
which might influence his practice.

Good ‘doctor-patient’ relationship: Sympathy, good
rapport and taking keen interest in the patient’s
apprehensions and complaints are hallmarks in
gaining the patient’s confidence. A suspicious patient
who has no faith in the physician is a potential
litigant.

Appropriate training and maintenance of authorized
protocol: Up-to-date and adequate training of
medical and nursing staff is needed. It is dangerous
to venture beyond one’s capability and qualifications.
Maintaining a time-tested, well accepted protocol is
necessary. It is wise to seek a second opinion.
Maintaining standard medical service: Limited
work load and adequate infrastructure are needed
to maintain good quality service. Minimum standard
for nursing homes or hospitals, whether public or
private, must be maintained.

Proper counseling and informed consent: Counseling
and informed consent is mandatory before each
medical/investigative/operative procedure.

Proper investigation: Any non-invasive/invasive
procedures should be done, provided the risks and
benefits are duly informed, and written consent has
been taken.

Adequate supervision and timely referral: Adequate
supervision by a well organized graded system is
recommended. Early detection of complications
by resident doctors and timely notification of the
consultant, especially in emergency cases, may
prevent mishaps.

Surgical intervention: Surgical procedures should
always be performed in places where there is
sufficient equipment and qualified staff. Junior
doctors should be trained well and supervised in
surgical care of the patient.

Meticulous record keeping: Often proper record
keeping can prove the doctor innocent in the court.
However, fabrication of records after any mishap is
dangerous.

Morbidity and mortality audits: Discussions,
analysis and constructive criticism of errors and
omissions help in improving and maintaining
standard of patient care.

Medical indemnity insurance: The doctor must cover
himself with indemnity insurance.

Medical defense procedure: Efficient defense lawyer
is important to defend one against a malpractice and
negligence suit. The lawyer must be aware of the
expected standard of patient care.

Defenses Against Negligence

In case of alleged negligence, following may be helpful
for defense:

No duty owed to patient, i.e. no doctor-patient
relationship was established.

m Duty discharged according to prevailing standards.

Informed consent for the act: The patient was duly
informed of the consequences.

Patient was guilty of contributory negligence.
Therapeutic misadventure.

Medical maloccurrence.

Error of judgment. The court has held that the
error of judgment is not negligence. If, for e.g. one
of the risks inherent in an operation takes place or
some complication ensues which lessens the benefit
that was hoped for, he makes an error of judgment.
Moreover, doctor is not responsible if patient does
not respond to the treatment.

Mistake of fact is a situation where a person not
intending to do unlawful act, does so because of
wrong conclusion or understanding of fact. The
guilty mind was never there while doing the act.
It can be a factor in reducing civil liability but not
criminal liability.

Res judicata means ‘the things have been decided’.
According to this principle, once the case is
completed between two parties, it cannot be tried
again between the same parties. Suppose a patient
sues a hospital for any malpractice and the things
are decided, he cannot subsequently sue the doctor
again separately for the same negligence.
Limitation: The case against the doctor should
be filed within 2 years from the date of alleged
negligence.

No fee was charged for the treatment cannot be a defense

in cases of negligence.

Volenti non fit injuria (Latin, ‘to a willing person, injury is not
done’) is a defense to an action in negligence. If a plaintiff
(patient), with full knowledge, voluntarily consents the risk of
injury, he will not recover any damages. The defendant (doctor)
needs to prove not only that the plaintiff accepted the risk of
injury but also accepted that if injury should happen, the plaintiff
would accept the legal risk.
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Doctrine of Res ipsa loquitur

Generally, professional negligence of a doctor must
be proved in the court by expert evidence of another
physician.

The patient need not prove negligence in case where
the rule of res ipsa loquitur applies, which means “the
thing or fact speaks for itself.”*!

m Applies to both civil and criminal negligence.
m Error is so self-evident that the patient’s lawyer need

not prove the doctor’s guilt with medical evidence.
The doctor has to prove his innocence.?

Rule is applied when the following three conditions
are satisfied:

i. In the absence of negligence, the injury would
not have occurred, i.e. its occurrence ordinarily
bespeaks negligence.

ii. Doctor had exclusive control over the injury
producing instrument/treatment.

iii. Patient was not guilty of contributory negligence,
i.e. injury was not the result of his own voluntary
act or neglect.

Examples

Vii.

i. Blood transfusion misadventure (e.g. infected
blood, blood group mismatch).

ii. Failure to give tetanus toxoid vaccine in cases of
injury.

iii. Prescribing an overdose of medicine producing ill
effects.

iv. Wrong-site surgery (surgery on the wrong person,
wrong organ or limb, or wrong vertebral level),
or wrong-procedure.

v. Leaving a pair of scissors in abdomen.

vi. Failure to remove swabs during operation, causing

complications/death.

Loss of use of hand due to prolonged splinting.

23

In such situations, the breach of duty is obvious, so

the strategy of the defense generally must be to show
that the patient was not harmed by the breach.

Gossypiboma (Latin gossipium: cotton, Kiswahili boma: place of
concealment) or textiloma denotes complications resulting from
foreign materials accidentally left inside a patient’s body. The list
of implements includes sponges (most common), swabs, towels,
needles, instruments, catheters, metal clips, contraceptive coils,
and retractors. The most common sites these incidents occur are
operating rooms, labor and delivery rooms, ambulatory surgery
centers or labs where invasive procedures such as catheters or
colonoscopies take place.

Calculated Risk Doctrine

The doctrine is that, res ipsa loquitur should not be
applied when the injury complained is of type that

may occur even though reasonable care has been
taken.

m It is an important defense to any doctor.
m Doctor has to produce evidence/statistics that the

accepted method of treatment he employed had
unavoidable risks.

For example, when a patient undergoing coronary
bypass dies during the surgery, it becomes a case of
professional accident as there is already an inherent
risk of 2-5% associated with it.

Doctrine of Common Knowledge

m It is based on the assumption that the issue of

negligence in the particular case is not related to
specialized knowledge or technical matters of the
medical profession, but an act involving application
of common knowledge.

Experts may not provide evidence regarding matters
of ‘common knowledge’.

m It is a variant of res ipsa loquitur.**
m Here, the patient must prove the act of commission

or omission, but he need not produce evidence to
establish the standard of care.

Doctrine of Avoidable Consequence Rule

m Once plaintiff (patient) has been injured, he must

take reasonable steps to lessen the consequences of
his original injury. A defendant (accused) will not
be liable of any further injury that the plaintiff could
have reasonably avoided.

The doctrine is different from contributory negligence,
which is unreasonable conduct by plaintiff. It occurs
before or simultaneously with the wrong committed
by the defendant.”

The doctrine refers to unreasonable conduct by the
plaintiff after the defendant has wronged the plaintiff.
The amount of recovery is reduced.

Thus, if the plaintiff, after injury, unreasonably
refuses to accept medical attention for a foot injury
and as a result ultimately suffers amputation of the
foot that otherwise would have healed, then the
avoidable consequences rule would deny recovery
for loss of foot but would not affect other damages.

The eggshell skull rule (thin-skull rule) is a legal doctrine used
in both civil and criminal law that holds an individual liable for all
consequences resulting from their activities leading to an injury to
another person, even if the victim suffers unusual damages due
to a pre-existing vulnerability or medical condition.
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Novus Actus Interveniens
(Unrelated Intervening Action)

If a doctor is negligent, which results in deviation
from the logical sequence of events, then the
responsibility for the subsequent disability or death
may pass from original incident to the negligent act
of the doctor.

A novus actus is something which “breaks the chain
of causation’.

For a plea of novus actus interveniens, an element of
negligence is essential.

It usually applies to cases of accidents and assaults,
like leaving a swab or instrument in the abdomen
after laparotomy.

Plea is rarely accepted by the courts.

Contributory Negligence

Definition: Any unreasonable conduct, or absence of
ordinary care on part of the patient or his attendant,
which combined with doctor’s negligence contributed to
the injury complained of, as a direct cause and without
which the injury would not have occurred.?**

Good defense (called as ‘affirmative defense’) for the
doctor in civil cases, but not in criminal cases.?®
Doctor has to prove patient’s negligence. But, doctor
is expected to foresee that the patient may harm
himself and to warn accordingly.

For example, patient did not give proper history,
failure to follow doctor’s instructions regarding
drugs, tests and diet, or leaving the hospital against
doctor’s advice.

Damages awarded by the court may be reduced.

Composite negligence: Injury is caused to the person without
any negligence on his part, but as a result of the combined effect
of the negligence of some other persons (two or more). In such a
case, each wrong doer is jointly and severally liable to the injured
for payment of the entire damages, and the injured person has
the choice of proceeding against all or any of them.

Corporate Negligence

Definition: It is the failure of those in hospital

a

dministration/management who are responsible for

providing the treatment, accommodation and facilities
necessary to carry out the purpose of the institution, to
follow the established standard of conduct.

It occurs when the hospital:

Provides defective equipment or drugs.
Selects or retains incompetent employees including
doctors.

Fails in some other manner to meet the accepted
standard of care, and such failure results in injury
to a patient to whom the hospital owes a duty.

Products Liability

Definition: It refers to the physical agent that caused
the injury or death of the patient during treatment.

The plaintiff must prove that:

a. Manufacturer departed from standards of due care,
with respect to design, manufacture, assembly,
packaging, failure to test and inspect for defects or
failure to warn or give adequate instructions.

b. Defect was the proximate cause of injury/death.

If it is proved, the manufacturer becomes responsible
for injury or death.

The burden of proving the safety and effectiveness
of a new drug/device/instrument lies with the
manufacturer.

Medical Maloccurrence

Medical maloccurrence is a legal term which defines

a less than ideal outcome that is unrelated to the

quality of medical care delivered by the health care

team. This includes:

e Medical and surgical complications that can be
anticipated, and represent unavoidable risks of
appropriate medical care.

o Complications that arise unpredictably and are
unavoidable.

o Complications that arise as a result of decisions
made by patient and doctor with fully informed
consent but appear, in retrospect, to have been a
less appropriate choice.

Maloccurrence is often unrelated to the reasonable
risks of quality of care that was provided.
In some cases, in spite of good medical attention
and care, an individual fails to respond properly.
For example, idiosyncratic response to drugs in some
patients or damage to recurrent laryngeal nerve during
thyroidectomy leading to vocal cord paralysis. Rupture
of the posterior capsule is a well-known complication
of cataract surgery. The surgeon is not necessarily
negligent if this occurs during the procedure.

Therapeutic Misadventure/Hazard

Definition: It is a case in which an individual has
been injured or had died due to some unintentional/
inadvertent act by doctor or his agent or hospital
(somewhat similar to medical maloccurrence).
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m The injury or an adverse event is caused by medical
management rather than by an underlying disease.

m It includes medication errors, medical and surgical
errors, surgical complications, iatrogenic or nosocomial
infections, or postoperative complications.

® Such mishap does not provide ground for negligence, e.g.

a. Hypersensitivity reactions caused by penicillin,
tetracycline or aspirin.

b. Radiological procedures for diagnostic purposes,
e.g. poisoning by barium enema, traumatic rupture
of rectum or chemical peritonitis during barium
enema.

c. Thyroid cancer with therapy.

d. Fatal complications from hemolytic reactions with
blood transfusion.

e. Prolonged use of diethylstilbestrol, a synthetic
form of estrogen, may cause breast cancer.

1131

Misadventure is mischance, accident or disaster.
It is of three types:

i. Therapeutic: when treatment is being given.

ii. Diagnostic: when diagnosis is the only objective at that time,
e.g. injection of radiopaque dye in radiological investigation,
bronchoscopy and angiography.

iii. Experimental: where patient has agreed to serve as a subject
in an experimental study (drug/operative procedure).

Vicarious Liability/Respondeat Superior

Definition: An employer is responsible not only for his

own negligent act, but also for the negligent act of his

employees by the principle of ‘respondeat superior’ (Latin,

‘let the master answer’), if three conditions are satisfied:
i. There must be an employer-employee relationship

ii. The employee’s conduct must occur within the
scope of his employment
iii. Incident must occur while on the job.

m It also called the ‘Master-Servant Rule’.

m In medical practice, usually, the principal doctor
becomes responsible for any negligence of his
assistants (both medical and para-medical). Both may
be sued by the patient, even though the principal
has no part in the negligent act.

m A doctor may be associated temporarily with another
doctor with the establishment of an employee-
employer relationship between them. Thus, if one
surgeon assists another in the operating room for
a fee, the assistant is considered as an employee of
the principal surgeon.

m When two doctors practice as partners, each is liable
for negligence of the other, even though one may
have no part in the negligent act.

If a swab, sponge or instrument is left in the patient’s
body after the operation, the surgeon is liable for
damage. A surgeon is not liable for the negligence
of anesthetist, and the anesthetist is not liable for
the negligence of the operating surgeon.
“Borrowed servant doctrine’: An employee may serve
more than one employer, e.g. the nurse employed
by a hospital to assist in operations will be the
‘borrowed servant’ of the operating surgeon during
the operation, and the servant of the hospital for all
other purposes.

Physicians and surgeons are not responsible for the
negligent acts of competent nurse or other hospital
personnel, unless such acts are carried out under
their direct supervision and control.

A hospital, as an employer, is responsible for
negligence of its employees who are acting under
its supervision and control.

Hospital management cannot be held responsible for
the negligent acts of members of the senior medical
staff in the treatment of patients, if it can be proved
that the management exercised due care and skill,
in selecting properly qualified and experienced staff.
Hospital management is held responsible for the
mistakes of resident physicians and interns in
training, who are considered employees when
performing their normal duties. A physician is
responsible for the acts of the interns and residents
carried out under his direct supervision and control.??
Both the employer and employee are sued by the
patient, because the employee may lack funds for
paying the damages. Usually, liability will be fixed
upon those actually at fault and those whose control
over the negligence is demonstrable.

To avoid vicarious liability, an employer must
demonstrate either that the employee was not
negligent or the employee was reasonably careful or
that the employee had gone on a ‘defour’, wherein
the employee was acting in his own right, rather
than on the employer’s business.

In a case, Mr. Y was referred by the surgeon for preoperative
assessment to a cardiologist who declared him fit for surgery.
He developed cardiorespiratory arrest during surgery and died.
The court observed that the cardiologist, in preoperative check,
found BP 150/100 mmHg and ST changes in anterolateral lead in
ECG. The anesthetist was also duty bound to assess the patient’s
condition for anesthesia. The court found the surgeon vicariously
liable in selecting the cardiologist and anesthetist of his choice.
The sharing of the liability of the surgeon was 30%, cardiologist
60% and anesthetist 10% of the total compensation granted by
the court. The hospital was acquitted.
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Definition: Consent (Latin consentirez: ‘to feel or sense
with’) means voluntary agreement, compliance or
permission.

As per the Sec. 13 of the Indian Contract Act, 1872:
“two or more persons are said to consent when they
agree upon the same thing in the same sense (meeting
of the minds).”

Types (Flow chart 1.4)

Broadly, consent is of two types:

1. Implied: When the patient presents himself at the
doctor’s clinic or outpatient, it is held to imply that
he is agreeable to be examined. This does not imply
to procedures more complex than inspection, palpation,
percussion and auscultation. For other examinations,
like rectal and vaginal, and withdrawal of blood for
diagnostic purposes, expressed permission should
be obtained.

2. Expressed: Specifically stated by the patient in
distinct and explicit language. It can be:

i. Oral/verbal consent is obtained for relatively
minor examinations or therapeutic procedures,
preferably in presence of disinterested party,
like patient’s attendant or nurse.

ii. Written consent is to be obtained for:

— All major diagnostic procedures
— General anesthesia
— Operations.

Doctrine of Informed Consent®®

This doctrine implies an understanding by the patient of:
i. His/her condition or nature of illness
ii. Purpose or necessity for further testing
iii. Natural course of condition and possible
complications
iv. Nature of procedure or treatment proposed
v. Risks and benefits of treatment or procedure

Flow chart 1.4: Types of consent

A 4
Implied Expressed
v

Verbal Written

m Disclosure of information during informed consent

Alternatives

vi. Risks and benefits of alternative treatment or
procedure

vii. Prognosis in the absence of intervention
viii. Duration and approximate cost of treatment

ix. Expected outcome and follow-up.

m The information provided to patients should be

simple, easy to understand language and list any
possible major complications to enable the patient to
determine whether to undergo or decline a procedure
(informed refusal) (Box 1.1).

m There is no need to explain remote or theoretical

risks involved which may frighten or confuse the
patient and result in refusal to take treatment.

m There are no clear parameters laid down regarding

the quantum of information to be given for informed
consent. Therefore, it is reasonable information which
a doctor deems fit considering best practices.

m The standard to which physicians are held in

negligence suits is that of a ‘reasonable physician’
dealing with a ‘reasonable patient.’

Exceptions to Informed Consent

m Emergencies

Medical examination requested by a police officer of
an arrested accused under Sec. 53 (1) CrPC
Therapeutic privilege

Therapeutic waiver

Medico-legal postmortems (Sec. 174 CrPC)
Psychiatric examination or treatment by court order
Use of placebos

Prisoners

Name of the procedure: PCNL*

Benefits: Removal of stone, amelioration of symptoms like pain,
vomiting and blood in urine, small incision, shorter hospital stay,
faster recovery.

Risks and undesirable consequences: Infection and bleeding,
retained stone, recurrence of stone, failure to remove the stone,
need of ESWL,* injury to surrounding organs, gut and blood
vessels, risk of anesthesia.

a. ESWL: May need multiple sessions, failure to adequately clear
stone, pain and discomfort, blocked ureter, need for ancillary
procedures.

b. Open surgery: Large incision, severe bleeding, infection, risk of
anesthesia, prolonged hospital stay, longer recovery.

* Percutaneous nephrolithotomy (PCNL) is a surgical procedure to
remove stones from the kidney by a small puncture wound through the
skin. Extracorporeal shock wave lithotripsy (ESWL) uses sound waves
or shock waves to break stones into small fragments that can pass
spontaneously in urine.
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m Person suffering from disease under ‘notified’
category (to notify the authorities only)

m Treatment of notifiable diseases for greater community
interest.

Emergency cases: If a patient is unconscious and
there is an imminent danger to the life of the patient
and there is no designated surrogate or the surrogate
is unavailable, then the law presumes that consent
has been deemed to be given (implied consent, Sec. 92
IPC). For implied consent to apply, the injured must
require emergency treatment to save life or limb and
the treatment rendered must be so limited. Once the
emergency treatment is no longer required, the doctrine
of implied consent does not govern.

Therapeutic privilege: In case of full disclosure (e.g.
presence of malignancy or unavoidable total results)
in patients prone for anxiety, the doctor should use
therapeutic privilege in the interest of the patient.
However, he should disclose full information to the
competent relative of the patient.

Therapeutic waiver: A competent person who is aware
of being entitled to informed consent may give up his
right by waiving it.

Placebo: The doctor may use placebos in certain
self-limiting conditions or in patients with high
psychological overlay or in those who insist for some
particular medication (e.g., addiction forming drugs).
Informed consent may be withheld since there are high
chances of benefit to the patient with negligible risk.

Prisoners: Prisoners and persons released on bail can
be treated without their consent in the interest of the
society.

Consenting Ages for Treatment

m The age of consent for medical examination and
treatment is legally accepted as > 12 years.?!

m For any invasive and diagnostic procedures, general
anesthesia and surgical operations, age of consent
is > 18 years.

m For a child < 12 years of age, or a patient of unsound
mind, his/her guardian or person in whose custody
he/she is, can give consent. Nonetheless, individuals
with mental illness and intellectual disabilities should
also be informed of the examination procedure or
treatment.

m For medico-legal examination, the consent should be
signed by the person if he/she is > 12 years of age.
Consent must be taken from the guardian/parent,
if the individual is < 12 years.

= In accordance to the Indian Contract Act, a person is generally
competent to contract (i) if he has attained the age majority (18
years in India), (ii) is of sound mind, and (iii) is not disqualified
by any law to which he is subject to.

= Impairments to reasoning and judgment which may make
it impossible for someone to give informed consent include
basic intellectual or emotional immaturity, high levels of stress
such as PTSD, severe mental retardation or illness, senility,
delirious intoxication, severe sleep deprivation, Alzheimer’s
disease and coma.

Reasons for Obtaining Consent

i. To examine, treat or operate upon a patient without
consent is assault (battery) in law, even if it is
beneficial and done in good faith.*?

ii. If a doctor fails to give the required information
to the patient before taking consent to a particular
operation/treatment, he may be charged for
negligence.

iii. Not taking consent is considered as deficiency
in medical services under the section 2(1) of the
Consumer Protection Act.

Rules of Consent

i. Consent should be free, voluntary, clear, intelligent,
informed, direct and personal. There should be no
undue influence, fraud, misrepresentation of facts,
compulsion, coercion or other consequences.

ii. Informed consent is legally not required to be in
writing, but provides evidence that consent was
in fact obtained, if necessity arises.

e It should be in a proper form and suitably
drafted for the circumstances. The more specific
the consent, the less likely it will be construed
against the doctor or hospital in the court.

® The written consent should be witnessed by
another person, present at the signing to prevent
any allegation that the consent was forged or
obtained under pressure. Hence, it has to be
signed by the patient (unless minor, unconscious
or insane wherein a legal guardian should sign),
doctor and an independent witness.

iii. Any procedure beyond routine physical exami-
nation, such as operation, blood transfusion or
collection of blood requires expressed consent.

iv. The doctor should explain the object of examin-
ation to the patient, and patient should be
informed that the findings would be included
in the report.

v. Patient should be informed that he has right to
refuse to submit to examination. If he refuses, he
cannot be examined.
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A person > 18 years of age can give valid consent
to suffer any harm, which may result from an
act not intended or not known to cause death or
grievous hurt (Sec. 87 IPC).

A person can give valid consent to suffer any
harm which may result from an act not intended
or not known to cause death, done in good faith
and for his benefit (Sec. 88 IPC).

A child < 12 years of age and an insane person
cannot give valid consent to suffer any harm
which may result from an act done in good faith
and for his benefit. The consent of the parent or
guardian should be taken (Sec. 89 IPC).*

Loco parentis (Latin, ‘in place of a parent’):

In an emergency involving children, when their
parents or guardians are not available, consent
is taken from the person-in-charge of the child,
e.g. a school teacher can give consent for treating
a child who becomes sick during a picnic away
from home, or the consent of the principal of a
residential school.
The consent given by an insane or intoxicated
person, who is unable to understand the nature
and consequences of that to which he gives his
consent is invalid (Sec. 90 IPC).

. Sec. 92 IPC deals with cases of emergency, e.g.

head injury requiring urgent decompression.* It
states that any harm caused to a person in good
faith, even without the person’s consent, is not
an offence, if the circumstances are such that it
is impossible for that person to signify consent
and has no guardian or other person in lawful
charge of him from whom it is possible to obtain
consent in time for the thing to be done in benefit.
In an emergency, the law implies consent.®

Even in emergency, unless patient is unconscious,
the consent offered by the parents of major (> 18
years) is void and amount to negligence.
Nothing is said to done in good faith which is
done without due care and attention (Sec. 52
IPC).

Consent of the in-mates of the hostel is necessary,
if they are > 12 years of age. Within 12 years,
the principal or warden can give consent.

In civil cases, examination should not be done
without the consent of the person.

In criminal cases, the victim cannot be examined
without his/her consent. The court cannot force
a person to get medically examined.

In rape cases, victim should not be examined
without her written consent.

¢ In medico-legal cases of pregnancy, delivery and
abortion, the woman should not be examined
without her consent.

xvi. Under Sec. 53 (1) CrPC, an accused can be

examined by a doctor by using reasonable force,
if requested by a police officer (not below S.L),
if examination* may provide evidence to the
commission of the offence.*

Whenever an accused female is to be examined,
the examination shall be made only by, or under the
supervision of a female medical practitioner. Such an
examination by a male doctor must not be carried
out even in the presence of a female nurse [Sec.
53 (2) CrPCl.

xvii. Under Sec. 54 CrPC, an arrested person may be

examined by a doctor at his request to detect
evidence in his favor, a copy of the report is to
be furnished by the doctor to the arrested person.

xviii. Consent of one’s spouse is not necessary for

the treatment of other. Husband or wife has no
right to refuse consent to any operation, which is
required to safeguard the health of the partner.

xix. For contraceptive sterilization and artificial

insemination, consent of both husband and wife
should be obtained.

xx. Consent given for a diagnostic procedure

cannot be considered as consent for therapeutic
treatment. Consent given for a specific treatment/
procedure is not valid for conducting some
other treatment/procedure. The fact that the
unauthorized additional surgery is beneficial to
the patient, or that it would save considerable
time and expense to the patient, or would
relieve the patient from pain and suffering in
future, are not grounds of defense in an action
for negligence. The only exception to this rule is
if the unauthorized procedure was done to save
the life or preserve the health of the patient.

xxi. There can be a common consent for:

¢ Diagnostic and operative procedures where they
are contemplated

Particular surgical procedure and an additional/
further procedure that may become necessary
during the course of surgery.

°

xxii. The law provides the consent in any procedure

made compulsory by State, e.g. mass immunization.

xxiii. In case of consent for donation of organ after

death, the will of the deceased is enough.

xxiv. In prenatal diagnostic procedures, informed

written consent of pregnant woman is obtained
and a copy of the consent is given to the woman.

* This includes examination of blood, bloodstains, semen, swabs in cases of sexual offences, sputum and sweat, hair samples and fingernail
clippings using modern and scientific techniques including DNA profiling.
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xxv. Pathological autopsy should not be carried
out without the consent of next of kin of the
deceased.?”

xxvi. Medico-legal autopsy does not require any
consent from the relatives of the deceased.

Consent is invalid if:

= It is not an informed consent.

= Given for committing a crime or an illegal act, such as
criminal abortion.

= Obtained by misrepresentation or fraud.

= Given by one who had no legal capacity to give it, e.g.
a minor or an insane person.

= Substituted consent: If a person in need of treatment is
incapable of giving informed consent, consent (proxy consent)
must be obtained from next of kin. The order of succession is
generally spouse, adult child, parent and sibling.

= Blanket (open) consent: The consent taken at the time of
admission, and practiced in most hospitals that cover almost
everything a doctor might do to a patient without mentioning
anything specific. It is of questionable legal validity.3®

= Presumed consent assumes that an individual agrees in
principle to the said procedure; if not, he/she must withdraw
his/her consent, i.e. ‘opt out"

m Medico-legal report (MLR) and postmortem report
(PMR) belongs to the requestor, i.e. the police and the
same is held by the doctor in fiduciary relationship.

m If affected party is asking for a record, then attested
photocopy of the MLR can be handed over to the
patient or his/her relative and after the requisite fee
has been paid by applicant.

m Request for supply of copy of MLR or PMR under
the RTI Act are not maintainable under Section 8(1)
(e) & Section 8(1) (h). It should not be issued to
third parties (including the accused) by the hospital
authorities.

m Safe custody of the patient’s confidential records,
whether kept in conventional manner or in a
computer, is the responsibility of the doctor.

m Patient’s record cannot be used in clinics or
conferences without the patient’s consent.

m Hospitals have the right to use the records without
consent for evaluating the quality of care and
statistical purposes.

m X-ray films are the property of the hospital/doctor
as part of the record, the patient is entitled for the
skill and treatment, but copies of records and X-ray
films may be given.

Medical Records m Under the Directorate General of Health Services

guidelines published in ‘Hospital Manual’, the
responsibility of hospital to keep medical records
is upto 5 years for outpatient department, and for
inpatient medical records (including case sheets of
medico-legal cases) it is upto 10 years.

Medical records pertains to documents containing a
chronological written account of the patient’s medical
history and complaints, physical findings, results of
diagnostic tests, medications, therapeutic procedures
and day-wise progress notes recorded by a medical
m It is a part of medical training and one must make a

habit of keeping records, not only in the interest of  Definition:Itis a conscious planned feigning or pretence

medical science, but also for his own safety and interest.  to having a disease in order to achieve a specific goal.>
m [t serves as a documentary evidence of the patient’s

illness, treatment and response to the treatment. Reasons
This record may be used as evidence in malpractice
suits, claims of the insurances and compensations in
personal injury suits. The dictum is that ‘If it is not
in the record—it did not occur’.

m Records are the property of the hospital and the
personal data contained in the medical record is
considered confidential information and the property
of the patient. Diseases feigned: Ophthalmia, neurasthenia, dyspepsia,

» Original hospital record of the medico-legal case aphasia, intestinal colic, sciatica, diabetes, vertigo,
(MLC) including X-ray/CT/MRI films should not spitting of blood, epilepsy, ulcers, insanity, burns,
be handed over to the police. However, if the paralysis of limbs, rheumatism, artificial bruise,
investigating officer requests, a photocopy of the —lumbago, etc.*’
record (bed-head-ticket) may be supplied and a m Usually the signs and symptoms do not conform to
receipt of the same must be obtained. any known disease.

i. By soldiers or policemen to evade their duties
ii. By prisoners to avoid hard work
iii. By businessmen to avoid business contracts
iv. By workmen to claim compensation

v. By beggars to attract public sympathy
vi. By criminals to avoid legal responsibility.
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m Patients can distort or exaggerate their symptoms,
but true simulation is very rare.

m History of the case should be taken from the
person himself and his relatives or friends, and any
inconsistencies in this description of the symptoms
are noted.

m A complete examination is essential after removing
the bandages, if any, and washing the part.

m It can be diagnosed by keeping the patient under
observation, and watching him without his
knowledge.

Euthanasia (Mercy Killing)

Definition: Euthanasia (Greek, good death) denotes
producing painless death of a person suffering from
hopelessly incurable and painful disease.

Types: It can be of two types (Diff. 1.3)

1.
ii.

Active euthanasia
Passive euthanasia

It can also be classified into:

i

ii.

iii.

Voluntary euthanasia: Wherein the individual
requests euthanasia, either during illness or before,
if complete incapacitation is expected.
Non-voluntary euthanasia: Where an individual
is incapable of perception and feeling, and hence
cannot decide or distinguish between life and
death, such a person cannot give informed consent,
e.g. when resuscitation is not expected after severe
brain damage as in coma patients or severely
defective infants.

Involuntary euthanasia: Where an individual
may distinguish between life and death, and any
medical killing is involuntary, i.e. against the will
of the person. It is ethically, morally and legally
considered as murder. This is not to be confused
with medical killing in cases of capital punishment.

Arguments against Euthanasia

i
ii.

iii.

It is against medical ethics.

Medical science is making rapid progress; a disease
which is incurable today may became curable
tomorrow.

It would not only be for people who are ‘terminally
ill’, but may be used to commit murder. It could

iv.

Vi.

Vii.

be misused by doctors coming hand in glove with
relatives.

It can become a means of health care cost containment.
It may become non-voluntary.

It is a rejection of the importance and value of
human life.

It is a crime against society and equivalent to
legalizing murder and suicide. It will encourage
people to commit suicide.

Reasons for Euthanasia

i

ii.

iii.
iv.

Unbearable pain: Patient should be allowed a
dignified painless death, instead of prolonging the
same through the torture of pain and disease.
High cost of medical treatment: It may pose
economic and psychological burden to the patient’s
relative.

Right to commit suicide.

Patient should not be forced to stay alive: Medical
science too has its limitation and cannot cure all
diseases.

Pediatric euthanasia: Euthanasia administered to seriously sick
or deformed infants.

Geriatric euthanasia: Euthanasia administered to seriously
sick, aged individuals.

Battlefield euthanasia: Euthanasia administered to severely
wounded or handicapped individual.

Supreme Court has allowed passive euthanasia in patients with
permanent vegetative state but rejected active euthanasia.*! The
decision has to be taken to discontinue life support either by
parents or spouse or other close relatives or in the absence of
any of them—by a person or a body acting as a ‘next friend"
Recently, however, the government rejected the implementation
of the ‘Medical Treatment of Terminally-ill Patients (Protection of
Patients and Medical Practitioners) Bill, 2006’ because it is not in
favor of ‘mercy killings

Physician-assisted suicide (PAS) is the physician prescribing a
drug or other action to facilitate a patient taking his/her own
life, with the committed action taken by the patient. The terms
‘PAS’ and ‘euthanasia’ are often used interchangeably.
Belgium, Netherlands, Luxembourg, Switzerland and the US
States of Oregon, Washington, Montana, Vermont permit some
forms of euthanasia.*!

By far, most reported cases of euthanasia concern cancer
patients.

Palliative care: The provision of reasonable medical and nursing
procedures for the relief of physical pain, discomfort or emotional
and psychological suffering as well as providing food and water
in terminally ill patients.*?
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Differentiation 1.3: Active and passive euthanasia®’

S.No.  Feature Active euthanasia Passive euthanasia
Definition Positive merciful act, to end useless suffering or a | Discontinuing or not using extraordinary life-sustaining
meaningless existence measures to prolong life
Principle Itis an act of commission Itis an act of omission
Procedure Administration of lethal doses of opium/barbiturate/ | Allowing death by not resuscitating a terminally ill or

sodium thiopental and then a muscle relaxant

incapacitated patient or defective newborn infant

Characteristic feature

Using measures that would hasten death

Not using measures that would delay death

Followed in Netherlands and Belgium

India and in some States of the US (e.g. with holding
tube-feeding)

MULTIPLE CHOICE QUESTIONS

. Medical etiquette is related to: NEET 13
A. Legal responsibilities of doctors
B. Rules to be followed by doctors
C. Courtesy observed between doctors
D. Moral principles followed by doctors
Schedule that recognize medical qualifications
awarded by institutions in India: AIIMS 11
A. Schedule I B. Schedule I
C. Schedule IIl Part I ~ D. Schedule III Part II
. Medical qualifications awarded by institutions outside
India and recognized by MCI are registered in: Al 06
A. First schedule of Indian Medical Council Act 1956
B. Second schedule of Indian Medical Council Act 1956
C. Part I of third schedule of Indian Medical Council
Act 1956
D. Part II of third schedule of Indian Medical Council
Act 1956

. Professional death sentence is given by:

AFMC 11; NEET 14
A. Central Health Ministry
B. Medical Council of India
C. Indian Medical Association
D. State Medical Council
. Appeal against penal eraser can be done in:
A. State Medical Council
B. Medical Council of India
C. Central Health Ministry
D. State Health Ministry
. Prohibition of participation in torture by a doctor
comes under: MP 10; NEET 15; COMEDK 15

WB 11

A. Declaration of Tokyo

B. Declaration of Helsinki

C. Declaration of Oslo

D. Declaration of Geneva

1. C 2. A 3.B 4. D 5.
10. B 1. C 12. D 13. C

7. Declaration of Helsinki is about: Odisha 11; NEET 14

10.

11.

12.

13.

A. Organ transplantation

B. Human experimentation

C. Torture

D. Physician’s oath

Declaration of Oslo is related to which among the
following: DNB 10
A. Torture

B. Capital Punishment

C. Medical Termination of Pregnancy

D. Human experimentation

As per MCI, minimum period for which a doctor
should preserve his patient’s record: JIPMER 13
A. 2 years B. 3 years

C. 4 years D. 5 years

In the court of law, professional secrecy can be divulged
under: MAHE 11
A. Doctrine of Common Knowledge

B. Privileged communications

C. Res ipsa loquitor

D. Therapeutic privilege

Privileged communication is between: Al 09
A. Doctor-patient B. Doctor-medical council
C. Doctor-court D. Doctor-police
Infamous conduct comprises of all, except:
A. Adultery

B. Advertising

C. Procuring criminal abortion

D. Examining a patient without consent
Professional death sentence is:

A. Imprisonment for life

B. Rigorous imprisonment

C. Erasing of name from the medical register
D. Death by hanging

Delhi 11

TN 07

6. A 7.B 8.C 9.B




14.

15.

16.

17.

18.

19.

20.

21.

22,

23.
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False statement regarding Red Cross sign: Al 10
A. Can be used by Army medical services

B. Punishable to use it without permission

C. Used by members of Red Cross

D. Can be used by doctors and ambulances

Plaintiff is a person who: NEET 13
A. Files case in civil court B. Acts as defender

C. Gives judgment D. Same as public prosecutor
If death of a patient occurs during surgery due to the
negligence of the surgeon, then he can be charged

under: COMEDK 07; DNB 09; NEET 14
A. 299 IPC B. 300 IPC

C. 304-A IPC D. 304-B IPC

Punishment under 304-A IPC: NEET 15
A. 1 year B. 2 years

C. 3 years D. 4 years

According to recent SC judgment, doctor can be charged
for medical negligence under 304-A, only if:

AIIMS 12
A. He is from corporate hospital
B. Negligence is from inadvertent error
C. Simple negligence
D. Gross negligence
Liability for wrong limb amputation can be considered
under: BHU 12; NIMHANS 14
A. Criminal negligence
B. Civil negligence
C. Both civil and criminal
D. Contributory negligence
In civil negligence cases against the doctor, the onus
of the proof lies with: AIIMS 11
A. Doctor
B. Patient
C. First class judicial magistrate
D. Police not below the rank of sub-inspector
Doctrine of res ipsa loquitur means: NEET 13,14
A. Fact speaks for itself
B. Medical maloccurrence
C. Common knowledge doctrine
D. Mandatory oral evidence
Burden to prove defense lies with the doctor in case
of: ur 11
A. Mens rea

B. Res ipsa loquitor

C. Res juidicata

D. Respondeat superior

During an operation, if a pair of scissors is left in
abdomen, the doctrine applicable is: JIPMER 10
A. Res integra B. Res gestae

C. Res ipsa loquitor D. Res judicata

14. D 15. A 16. C 17. B

23.C 24. C 25.C 26. C

18. D
27.C

24.

25.

26.

27.

28.

29.

30.

31.

Doctrine of Common Knowledge is a variant of:

Odisha 11
A. Medical maloccurance
B. Novus actus interveniens
C. Res ipsa loquitur
D. Calculated risk doctrine
Contributory negligence is related with: DNB 08

A. Eggshell skull rule
B. Master-servant rule
C. Avoidable consequence rule
D. Common knowledge rule
Medical negligence in which the patient contributed
to the injury complained of: DNB 09
A. Civil negligence
B. Corporate negligence
C. Contributory negligence
D. Criminal negligence
Contributory negligence is negligence due to:
NEET 13

A. Doctor only
B. Patient only
C. Both doctor and patient
D. Hospital administrator and doctor
Contributory negligence is a defense in:

AP 08; Delhi 08; Odisha 11
A. Civil negligence
B. Criminal negligence
C. Corporate negligence
D. Composite negligence
Vicarious responsibility pertains to:

Delhi 06; NIMHAS 14
Patient’s, contribution towards negligence
Hospitals contribution towards patient’s damage
Responsibility for actions of a colleague
Responsibility of senior for actions of junior
False about informed consent: AIIMS 07; AFMC 12

A. Alternate procedures/treatment to be concealed
from the patients

B. Patient must be told about the risks

C. Patient must be explained about the whole procedure

9nowp

D. Patient must be explained in the language he under-
stands

A 13-year-old boy attends the surgery without an adult
accompanying him. He has a sore throat. Legally, a
general practitioner must: Karnataka 07
A. Examine and prescribe as appropriate

B. Refuse to see him unless a responsible adult is present
C. Write to the parent asking them to come to the surgery
D. Examine but not prescribe

19. C
28. A

20. B
29.D

21. A
30. A

22. B
31. A



32.

33.

34.

35.

36.

37.
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Examining the patient without consent amounts to:
Delhi 11

A. Assault

C. Indecent act

B. Unethical act
D. Negligence

Consent for examination in a psychiatric patient is

given by: COMEDK 13
A. Patient B. Doctor
C. Guardian D. Not required

A doctor while examining the patient without consent
in an emergency is protected under:
MAHE 06; Maharashtra 10
A. Sec. 87 IPC B. Sec. 89 IPC
C. Sec. 90 IPC D. Sec. 92 IPC
A doctor has to do an urgent operation on an unconscious
patient to save his life. But there are no relatives to take
consent. He goes ahead without obtaining consent from
anyone; he is using the principle of:
CMC (Vellore) 09

A. Therapeutic privilege

B. Doctrine of implied consent

C. Therapeutic waiver

D. Doctrine of informed consent

Under which section, police can ask the doctor to examine
without the accused person’s consent: NEET 14

A. Sec 52 IPC B. Sec 53 CrPC

C. Sec 54 CrPC D. Sec 92 IPC

Consent is required for: Uup 11

A. Mass immunization

B. Medico-legal autopsy

C. Pathological autopsy

D. Treatment of unconscious patient

32. A 33.C 34.D 35. B 36.

41. B 42. A

38.

39.

40.

41.

42,

Blanket consent is consent taken: NEET 14
A. When the patient comes to doctor for treatment
B. Orally when given during any procedure

C. Implied by gesture

D. At the time of admission to do any surgery

A person voluntarily acting like having a disease is
said to be: Kerala 09; JIPMER 14
A. Hypochondriac

B. Masochist

C. Gerontophilia

D. Malingerer

20-year-old female had abdominal pain previous week,
USG and clinically normal. Again she presented with
loss of vision, examination is normal. Diagnosis is:

AIIMS 13
A. Malingering
B. Masochist
C. Hypochondriac
D. Anxiety disorder
True about euthanasia are all, except: PGI 14

A. Passive euthanasia is legal in India

B. Active euthanasia is allowed in the UK

C. Physician assisted suicide is legal in some States of
the US

D. Active euthanasia is legal in Netherlands and
Belgium

In terminal illness, care to provide painless shortening

of life is termed as: AFMC 11

A. Palliative care

B. Passive euthanasia

C. Physician-assisted suicide

D. Active euthanasia

37.C 38.D 39.D 40. A



CHAPTER 2

Acts Related to Medical Practice

The Transplantation of Human Organs Act,

1994' (Amendment 2011, 2014)

This Act was enacted for the removal, storage and
transplantation of human organs for therapeutic
purposes and for the prevention of commercial dealings
in human organs. Under this Act "human organ’ means
any part of a human body consisting of a structured
arrangement of tissues which, if wholly removed, cannot
be replicated by the body.?

Authority for removal of human organs

1. Any donor (> 18 years of age) may authorize the
removal before his death of any organ of his body
for therapeutic purposes.3

2. If any donor had in writing (in presence of 2 or
more witnesses) or in documents like driving license
authorized the removal of any organ after his death
for therapeutic purposes, the person lawfully in
possession of dead body should allow the doctor
all reasonable facilities for removal.

3. When no such authority is there, person lawfully in
possession of dead body can authorize the removal
of any organ including eye/cornea of the deceased
person.

4. When human organ is to be removed, the medical
practitioner should satisfy himself that life is extinct
in such body or in case of brainstem death, it has
been certified by:

i. The doctor in-charge of hospital in which the
brainstem death has occurred.

ii. An independent doctor, being a specialist
nominated by the above in-charge from the panel
of names approved by Appropriate Authority.

iii. A neurologist or a neurosurgeon, nominated by
the in-charge from the panel.

iv. The doctor treating the person whose brainstem
death has occurred.

Under any circumstances, brainstem death tests
should not be performed by transplant surgeons or
any doctor in the transplant team or a member of the
Authorization Committee.*

After next of the kin or person in lawful possession
of the body authorizes removal and gives consent for
donation of human organ(s) or tissue(s) or both, the
registered medical practitioner (RMP) of the hospital
through Transplant Coordinator should inform
the registered Human Organ Retrieval Center by
telephone/fax/electronic mail for removal, storage or
transportation.

Removal of human organs cannot be authorized
wherein:
i. An inquest may be required to be held in relation
to such body.
ii. A person who has been entrusted the body solely
for the purpose of cremation.

Authority for removal of human organs in case of

unclaimed bodies in hospital or prison

m If not claimed by any near-relatives within 48 hours
(h) from time of death, the authority lies with the
management of hospital or prison or by employee
of the hospital or prison authorized by management.

m If there is reason to believe that any near-relative of
the deceased person is likely to claim the body even
beyond 48 h, no authority should be given.

Authority for removal of organs from bodies sent
for postmortem or pathological examination: Person
competent under this Act can give authorization, if
such organ is not required for the purpose for which
the body has been sent.

Donation in Medico-legal Cases

m After the authority for removal of organs and/or
tissues, and consent to donate from a brainstem dead
are obtained, the RMP should make a request to the
SHO of the area, either directly or through the police
post located in the hospital to agree for retrieval of
organs from the donor. It has to be ensured that, by
retrieving organs, the determination of the cause of
death is not jeopardized.

m In cases where the definite cause of death is
established clinically by the RMP, the postmortem
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may be waived off by the competent officer on the
request of the RMP and Investigating Officer (IO)
of the case.

m The RMP who is designated to do the postmortem
can do the organ retrieval also. Otherwise, he should
be present at the time of retrieval of organs/tissues
by the retrieval team. The postmortem report in
respect of the organs/tissues being retrieved should
be prepared at the time of retrieval. Rest of the
postmortem procedure should take place at the
autopsy room.

m For the purpose of organ(s)/tissue(s) retrieval,
request for postmortem beyond specified timings,
can be made by the RMP and 1O of the case.

Restriction on removal and transplantation of human
organs
i. Human organ should not be removed from the
body of donor before his death and transplanted into
recipient, unless the donor is a near-relative (spouse,
son, daughter, father, mother, brother or sister,
grandparents, grandchildren, uncles and aunts).

ii. When donor authorizes the removal of his organs
after his death, these organs may be transplanted
into the body of any recipient.

iii. If any donor authorizes the removal of his organs
before his death to such recipient not being near-
relative by reason of affection or attachment towards
the recipient, the organs should not be removed and
transplanted without prior approval of Authoriza-
tion Committee.

The law made it legal:

= Not-so-close relatives who have stayed with the
patient can denote organs, provided there is no
commercial dealing.

m Swapping of organs between two unrelated families
if the organs of the respective willing ‘near relative’
donors are found medically incompatible for the
intended recipients.

Regulation of hospitals conducting the removal,
storage or transplantation of human organs
i. Hospital not registered under this Act should not
be engaged in transplantation activities.
ii. Medical practitioner should not conduct transplanta-
tion at any unregistered place under this Act.

iii. The eyes and the ears may be removed at any
place from dead body of any donor for therapeutic
purposes by a doctor. Removal of eye can be done
by a trained technician to facilitate eye donation.

The doctor is also prohibited from removal or
transplantation of human organs for any purpose other
than therapeutic purposes.

Punishment for doctor on removal of human organs
without authority
i. Punishable with imprisonment for 5 years and fine
upto T 10,000.°
ii. Removal of his name from the register of State
Medical Council for a period of 2 years for the
1st offence and permanently for the subsequent
offence.

Punishment for commercial dealings in human organs
Punishable with imprisonment for a term from 2-7
years and fine of X 10,000-20,000.

Duties of the Medical Practitioner Regarding
Organ Transplantation

I. In case of live donation, the doctor should satisfy
himself before removing an organ from the donor
that:

a. Donor has given his authorization.

b.Donor is in proper state of health and fit to
donate the organ.

c. Donor is a near-relative of the recipient and sign
a certificate after carrying out following tests on
donor and recipient:

i. Tests for the antigenic products of HLA-A,
HLA-B and HLA-DR using conventional
serological techniques.®

ii. Tests to establish HLA-DR B and HLA-
DQ B gene restriction fragment length
polymorphisms.

iii. When the above tests do not establish genetic
relationship, tests to establish DNA polymor-
phisms using at least two multilocus genes
probe.

iv. When (iii) do not establish genetic relation-
ship, further tests to establish DNA
polymorphisms using at least five single
locus polymorphism probes.

d.In case recipient is a spouse of donor, record
the statements of both and sign a certificate.

e.In case of a donor not being a near-relative, the
permission from the Authorization Committee
has been obtained.

f.If a donor and/or recipient is/are foreign
nationals, the approval of the Authorization
Committee has been obtained.
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In case of cadaveric donation, the doctor should

satisfy himself that:

i. Donor has authorized before his death, the
removal of his organ for therapeutic purpose,
in presence of two or more witnesses, at least
one of whom is a near-relative.

ii. Person lawfully in possession of dead body has
signed a certificate as specified under the Act.

A doctor, before removing organ from a brainstem

dead person, should satisfy that:

i. Certificate regarding the brainstem dead from
the Board of medical experts is present. In
case of non-availability of a neurosurgeon or a
neurologist to certify brain death, an intensivist
or anesthetist can be included on the medical
board. It is mandatory for the ICU/treating
medical staff to request relatives of a brain-dead
patient for organ donation.

ii.In case of a person < 18 years, a certificate
has been signed by either of the parents of
such person. Living organ/tissue donation by
minors is not permitted, except on exceptional
medical grounds and with prior approval of
the Appropriate Authority and the Government
concerned.

Authorization Committee

i

ii.

iii.

iv.

The medical practitioner involved in organ
transplantation team should not be a member of
the Authorization Committee.

In case of foreigners, where the transplant is

between a married couple, the Committee must

evaluate the factum and duration of marriage and
verify documents such as marriage certificate, or
marriage photograph.

Transplantation is not permitted if the recipient is

a foreign national and donor is an Indian national,

unless they are near-relatives.

When the proposed donor and the recipient are

not ‘near-relatives’, the Committee should evaluate

that:

a. there is no commercial transaction between
the recipient and the donor; the following is
specifically assessed:

— link between them and the circumstances
which led to the offer being made.

— reasons why the donor wishes to donate.

— documentary evidence of the link, e.g. proof
that they have lived together.

— old photographs showing the donor and the
recipient together.

b. there is no middleman or tout involved.

c. financial status of the donor and the recipient,
evidence of their vocation and income for the
previous three financial years.

d. donor is not a drug addict.

e. next of the kin of unrelated donor is interviewed
regarding awareness about his/her intention to
donate an organ and/or tissue, the authenticity
of the link between the donor and the recipient
and the reasons for donation.

= Organ donation is considered in case of brain-death, since
ventilator supplies necessary oxygen to these organs functioning,
whereas tissues like cornea, heart valves, bone and skin can be
harvested after cardiac death as well.

= One set of corneas are given to two people needing sight.
Heart valves are used in valve replacement surgery (common
in children), skin grafts are used in burn patients, and bone,
tendons and ligaments can be used in reconstructive surgeries.

= Organs and tissues that can be transplanted: Liver (one of the
most difficult), kidney, pancreas, pancreatic islet cells, small
intestine, lung, heart, corneas, skin graft, blood vessels, bone
and hand.”

= Maximum time an organ can be stored before transplant: heart:
3 h; liver and pancreas: 12 h; kidneys: 24 h; cornea: 2 weeks;
middle ear, skin, bone marrow: 5 years; heart valve: 10 years.

= Maximum time for organ retrieval in case of normal death: skin:
3 h; cornea: 6 h.

= Under Spanish law, every dead person can provide organs, unless
the deceased person expressly rejected it (presumed consent).
Nonetheless, doctors ask the family for permission.

= In the US, law requires that the donor made a statement during
his lifetime that he is willing to be an organ donor. Many States
have sought to encourage the donations to be made by allowing
the consent to be noted on the driver’s license. Still, it remains
an opt-in system rather than the Spanish opt-out system.

The Consumer Protection Act, 1986 (CPA)
(Amendment in 1991, 1993, 2002)

Purpose: This Act was brought into existence for the
protection of interests of the consumer and for settlement
of consumer disputes, within a limited time frame and
with fewer expenses. This enables a patient to make a
complaint to a redressal forum in respect of a defective
(negligent) service, if the service has been paid for.

Redressal Agencies (Flow chart 2.1)

It is established at three different levels:®
i. District forum headed by the District Judge,
situated in each district of the State. The jurisdiction
to entertain complaints is limited to those where

the value of services is < ¥ 20 lakhs.
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Flow chart 2.1: Structure of consumer forums/commissions

District forum
Jurisdiction <X 20 lakhs

State Commission
¢ Jurisdiction > ¥ 20 lakhs and < ¥ 1 crore

* Appellate authority for district forum
* Suo motto revision

National Commission
* Jurisdiction >3 1 crore

* Appellate authority for State Commission
* Revisional jurisdiction

l

Supreme Court
(Final appeal)

ii. State Commission headed by a Judge of a High
Court, situated in the capital of each State.

iii. National Commission is the apex consumer body
headed by a Judge of the Supreme Court, situated
in New Delhi and run by the Central Government.’

Limitation period: The District forum, State Commission
and National Commission will not admit a complaint,
unless it is filed within 2 years from the date of
occurrence of the cause of action.!!

Appeals

m Any appeal against the order of the District forum
or the State Commission under this Act must be
filed within 30 days of the order.

m Any person who is aggrieved by an order of the
National Commission has a right to appeal to the
Supreme Court (appellate authority) within a period
of 30 days from date of the order.

Penalties

m For non-compliance of any order by these
Commissions, the person is punished with
imprisonment ranging from 1 month to 3 years.

m For false complaints, the complainant has to pay a
penalty to opposite party, not exceeding ¥ 10,000.

CPA and Medical Services (Table 2.1)

In the landmark decision of the Supreme Court
(Indian Medical Association Vs VP Santha, 13.11.1995),
medical services were included in the Sec. 2(1) (o)
of CPA. The following are concluded from the
judgment:

i. Services rendered at a government hospital, health
center or dispensary, non-governmental hospital
or nursing home where no charge is taken from
any person availing the service and all patients
are given free service, is outside the purview of
the expression ‘service’.

The medical services delivered on payment basis
fall within ‘service” as defined in Sec. 2 (1) (o) of
the Act.

Similarly, hospital and nursing homes, which
provide free service to some patients who cannot
afford to pay, and charges are required to be
paid by persons who are in a position to pay, are
covered under this Act.

When a person has an insurance policy for medical
treatment and all charges are borne by insurance
company, the service rendered by a doctor would
not be free of charge.

ii.

iii.

iv.

Further, this judgment concedes that the summary
procedure prescribed by the CPA would suit only
glaring cases of negligence, and in complaints involving
complicated issues requiring recording of the evidence
of experts, the complainant can be asked to approach
the civil courts.

Table 2.1: Arguments against and for CPA

Arguments against CPA

* There are Civil Courts, hence, no need of Consumer Courts.

¢ The cases are hurried through because of time limits.

¢ Asthere is no court fee, any one can appeal, increasing the
litigation and wasting valuable time and energy of the physician.

* No doctor would take risky cases for fear of litigation.

¢ As there is no scope for testimony by medical experts, there is very
likelihood of the justice being miscarried.

* Deterioration of the doctor-patient relationship. Doctors would
resort to defensive medicine, leading to increase in the cost of
health care.

Arguments for CPA

*

*

*

*

*

Civil courts have failed in delivery of justice at fewer expenses.
Cases are disposed of speedily (within 90 days).

Complainant is not required to pay court fee. So, even a poor
victim of professional negligence can get compensation.

All principles of natural justice are followed, like in Civil Courts.
Both parties can produce their own evidence, lawyer and expert.
Frivolous adjournments are not allowed to prevent the delay.

It is the consumer’s choice to go to Consumer or Civil Court; once
case is decided by consumer court, doctor cannot be punished for
the same offence by a Civil Court.




Medical Indemnity Insurance

It is a contract under which the insurance company
agrees, in return for the payment of premiums, to
indemnify (cover) the insured doctor as a result of his
claimed professional negligence.

Objectives of Medical Indemnity Insurance
i. To look after and protect the professional interests
of the insured doctor.

ii. To arrange, conduct and pay for the defense of
such doctor.

iii. To arrange all other professional assistance
including pre-litigation advice.

iv. To indemnify the insured doctor in respect of
any loss or expense directly arising from actions,
claims and demands against him on grounds of
professional negligence.

The Workmen’s Compensation Act, 1923

This Act provides for the payment of compensation to
workmen for injuries sustained by them in an accident,
arising out of and in the course of employment.

m If a workman is killed, his dependants will be entitled
to compensation for his death.

m The amount of compensation depends upon
whether the injury has caused death, permanent
total disablement or permanent partial disablement.

s The employer will not be liable to pay compensation
in respect of any injury which results in death or
permanent total disablement caused by an accident,
if the workman at the time of sustaining injury was
under the influence of drink or drugs or willfully
disregarded or removed any safety guard or other
device provided for his safety.

The Medical Termination of Pregnancy (MTP)

Act, 1971

The original Act of 1971 came into force on 1st April
1972 and amended in 2002 to provide for the termination
of certain pregnancies by the registered medical
practitioners (RMP) for protection and preservation of
the lives of women.'?

Indications for Termination of Pregnancy'®

i. Therapeutic: In order to prevent injury to the
physical health of pregnant woman. Indications are:
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e Cardiac disease (Grade III and 1V)
* Chronic glomerulonephritis

¢ Intractable hyperemesis gravidarum
* Malignant hypertension

¢ Epilepsy/Insanity

* Cervical or breast carcinoma
 Diabetes with retinopathy

* Toxemia of pregnancy.

ii. Eugenic: Risk of the child being born with serious
physical or mental abnormalities. Indications are:
* Mother exposed to teratogenic drugs (warfarin) or

radiation exposure (> 10 rads) in early pregnancy.
* German measles (Rubella), chicken pox, viral
hepatitis or other viral infections, if contacted
within 1st trimester.
¢ Structural (anencephaly), chromosomal (Down’s
syndrome) or genetic abnormalities of the fetus.
* Parents have inheritable mental condition or
chromosomal abnormalities.

iii. Socio-economic: Almost the sole indication, to
prevent grave injury to the physical and mental
health of the pregnant lady. Conditions include:
¢ Unplanned pregnancy with low socio-economic

status (80% of cases).

* Pregnancy as a result of failure of contraception
used by the married woman or her husband.
All the pregnancies can be terminated using
this criterion.

iv. Humanitarian: Pregnancy caused by rape.

MTP Act Rules

Emergency cases: Pregnancy can be terminated by any
RMP, even without required experience at any place,
irrespective of duration of pregnancy, if it is necessary
to save the life of pregnant woman.

Length of pregnancy: Under MTP Act, pregnancy

cannot be terminated after 20 weeks of pregnancy.'*

Above 20 weeks, the pregnancy can be terminated

only on therapeutic considerations, i.e. to save the life

of the mother.* In such cases, decision can be taken

by a single doctor.

m Upto 12 weeks of pregnancy, pregnancy can be
terminated on the opinion of a single doctor.®

m Between 12-20 weeks, decision should be taken
jointly by two doctors.'®

* The Government is planning to increase the length of pregnancy upto 24 weeks with no age restriction in case of aborting ‘substantially

abnormal’ fetus.
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Place where MTP can be Performed

MTP’s can only be conducted at:
i. A hospital established or maintained by
Government, or
ii. A place approved by Government or a District
level Committee with the Chief Medical Officer
or District Health Officer as the Chairperson of
the said Committee.

Qualification and Experience of RMP
For RMP conducting MTP upto 12 weeks

The doctor should have the experience of assisting an
RMP in conducting 25 cases of MTP, out of which at
least 5 cases should have been performed independently,
in an approved hospital by the Government.

For RMP’s conducting MTP between 12-20 weeks period

The doctor should have either:

m Post-graduate degree/diploma in Obs & Gynae,"”

= Six months of house surgency in Obs & Gynae, or

m One year or more in the practice of Obs & Gynae
at any hospital.

Consent: Consent of woman is mandatory, except when
she is minor (< 18 years) or mentally ill, where consent
of the guardian is obtained. Consent of husband is not
necessary.

Maintenance of register: The head of the hospital
should maintain a register, recording the details of
the patient undergoing termination of pregnancy for
a period of 5 years, and professional secrecy should
be maintained.

Contravention of the rules by the doctor: Liable to be
punished with rigorous imprisonment of 2-7 years. A
person who willfully contravenes or fails to comply

with the requirements of any regulation under this
Act is punished with fine of ¥ 1000. It is a cognizable
offence for which a police officer can arrest a doctor
for violations without warrant. If he is a government
servant, he will be liable to face disciplinary action
including dismissal from service.

Methods to bring about abortion are given in Table 2.2.

= It is unrealistic to produce a definitive list of conditions that
constitute ‘serious physical or mental abnormalities’ since
accurate diagnostic techniques are as yet unavailable. Likewise,
the consequences of abnormality are difficult to predict.

= In a landmark judgment, the Supreme Court struck down a
high court order directing the MTP of an adult woman without
her consent on grounds of ‘mental retardation’ (parens patriae
jurisdiction). The MTP Act states that a guardian can make
decisions on behalf of a ‘mentally ill person;, but this cannot
be done on behalf of a person who is in a condition of ‘mental
retardation’. The SC observed that the State must respect the
personal autonomy of a mentally retarded woman with regard
to decisions about MTP.

= A study commissioned by the UK Government found that a
human fetus does not feel pain before 24 weeks.

= English common law considered abortions before ‘quickening’
to be morally and legally acceptable.

= In the UK, two doctors must first certify that an abortion is
medically or socially necessary before it can be performed.

= Complications are much less in legal abortions done before 8
weeks (5%), but it is about five times more in mid-trimester
termination, irrespective of the method employed.

= Deaths during legal abortions are rare. Such deaths are due to:
i. Hemorrhage and shock due to trauma, atonic uterus or
incomplete abortion
ii. Infection
iii. Emboli (thrombotic, amniotic, or air)
iv. Complications of anesthesia.

Table 2.2: Methods of inducing abortion under MTP Act

Medical

+ Mifepristone and misoprostol (PGE;)

+ Methotrexate and misoprostol

¢ Dilatation and evacuation (D & E)

¢ Suction evacuation and/or curettage

1st trimester (upto 12 weeks)'®'° 2nd trimester (upto 20 weeks)

+ Dilatation and evacuation (13-14 weeks)

* Mifepristone (RU-486) ¢ Intra-uterine instillation of hyperosmotic solution
i. Intra-amniotic hypertonic urea (40%), saline (20%)

ii. Extra-amniotic: Ethacrydine lactate, prostaglandins (PGE,, PGF,,)

+ Tamoxifen and misoprostol ¢ Prostaglandins [PGE;, PGE,, PGF,,]: Intravaginally, intra-muscularly or intra-amniotically
Surgical ¢ Oxytocin infusion
¢ Manual vacuum aspiration (MVA) ¢ Hysterotomy




= Deaths by method of abortion in developed countries (in
decreasing rate of occurrence):
i. Hysterectomy/hysterotomy
ii. Instillation methods (including saline)
iii. Dilatation and evacuation
iv. Dilatation and curettage.
= Curettage is the most common method of abortion used and
results in the most deaths because of this, even though it has
the lowest rate of death by type of procedure.
= Deaths due to hemorrhage and sepsis are complications of
perforation of the uterus. While perforation is a recognized
complication of any procedure involving instrumentation of the
uterus, death due to sepsis/hemorrhage should not occur and
strongly suggest the possibility of medical negligence.
= In India, contrary to the western countries, the mortality from
saline method has been found be much higher as compared to
termination by abdominal hysterectomy.

The Pre-conception and Prenatal Diagnostic
Techniques Act, 1994 (Amendment 2002)

The Pre-conception and Prenatal Diagnostic Techniques

(PCPNDT) (Regulation and Prevention of Misuse) Act,

1994, was enacted in order to check female feticide.’

The Act provides for the prohibition of sex selection,

before or after conception.

m ‘Prenatal diagnostic procedures’ means any
gynecological, obstetrical or medical procedures such as
ultrasonography, fetoscopy, samples of amniotic fluid,
chorionic villi, embryo, blood or any other tissue or fluid
of a man, or of a woman before or after conception, for
conducting any type of analysis or prenatal diagnostic
tests for selection of sex before or after conception.

m ‘Prenatal diagnostic test’ means ultrasonography
or any analysis of amniotic fluid, chorionic villi,
blood or any tissue or fluid of a pregnant woman
or conceptus conducted to detect any abnormalities
or diseases as given in clause 2.

m ‘Prenatal diagnostic techniques” includes all prenatal
diagnostic procedures and prenatal diagnostic tests.

Any medical practitioner or any other person should
not conduct or aid in conducting any prenatal diagnostic
techniques at a place other than a place registered
under this Act.

A recent amendment in the Act allows medical
practitioners (MBBS doctors) to conduct sonography
tests on pregnant women, provided they undergo
6 months training imparted within the well-defined
syllabus prescribed by the Act at accredited institutions.

Regulation of Prenatal Diagnostic Techniques

Clause 1: Any place including a registered genetic
counseling center, laboratory or clinic should not be
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used for conducting prenatal diagnostic techniques
except for the purpose given in clause 2 and after
satisfying any of the conditions in clause 3.

Clause 2: Prenatal diagnostic techniques should be used
for the detection of any of the following abnormalities:
i. Chromosomal abnormalities
ii. Genetic metabolic diseases
iii. Hemoglobinopathies
iv. Sex linked genetic diseases
v. Congenital anomalies.

Clause 3: Prenatal diagnostic techniques should be used
in pregnant women, if any of the following conditions
are satisfied:
i. Age > 35 years.
ii. Undergone two or more spontaneous abortions or
fetal loss.

iii. Has been exposed to potentially teratogenic
agents, such as drugs, radiations, infections or
chemicals.

iv. The pregnant woman or her spouse has a family
history of mental retardation or physical deformities,
such as spasticity or any other genetic disease.

Written consent of pregnant woman and prohibition

of communicating the sex of fetus

1. Prenatal diagnostic procedures should not be
conducted unless:

a. The doctor has explained all known side-effects
and after-effects of such procedures to the patient.

b. He has obtained her written consent in a language
which she understands.

c. A copy of her written consent obtained above
is given to the pregnant woman.

2. The person conducting prenatal diagnostic procedures
including ultrasonography should not communicate to
the pregnant woman or her relative, the sex of the
fetus by words, signs or in any other manner; and
should keep a complete record of the patient. The
person should give a declaration on each report on
ultrasonography/image scanning that he has neither
detected nor disclosed the sex of fetus of the pregnant
woman to anybody.*

3. The pregnant woman before undergoing ultra-
sonography/image scanning should declare that she
does not want to know the sex of her fetus.

Maintenance and Preservation of Records

m All such registered genetic/ultrasound/imaging
centers should maintain a register showing, in serial
order, the names and addresses of the men or women

* However, sex can be disclosed in sex-linked disorders found at ultrasound and in metabolic disorders found in amniocentesis or chorionic

villus sampling, e.g. Alport syndrome or Fabry’s disease.
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given counseling, subjected to prenatal diagnostic
procedures or tests, the names of their spouses or
fathers and the date on which they first reported.

m All case related records, forms of consent, laboratory
results, microscopic pictures, sonographic plates or
slides should be preserved for a period of 2 years
from the date of completion of counseling, prenatal
diagnostic procedure or test, as the case may be. In
the event of any legal proceedings, the records are
to be preserved till the final disposal of the case.

m In case the records are maintained on computer
or other electronic equipment, a printed copy of
the record should be taken and preserved after
authentication by a person responsible for such
record.

Offences and Penalties

® Any person, organization, genetic counseling center/
laboratory/ clinic should not issue any advertisement
in any manner regarding facilities of prenatal deter-
mination of sex.

® Any medical person who contravenes the provisions
of this Act is punished with imprisonment upto
3 years and fine upto X 10,000, and on any subsequent
conviction with imprisonment upto 5 years and
fine upto ¥ 50,000.*' His name is removed from the
register of the Council for a period of 5 years for
the first offence and permanently for the subsequent
offence.

m Any person who seeks the aid of genetic counseling
laboratory /clinic or medical practitioner for purposes
other than specified above, is punished with
imprisonment upto 3 years and fine upto ¥ 50,000,
and on any subsequent conviction with imprison-
ment upto 5 years and fine upto ¥ 1 lakh.

m Every offence under this Act is cognizable, non-
bailable and non-compoundable.

= Non-bailable: The Magistrate has the power to refuse bail and
remand a person to judicial or police custody.

= Non-compoundable: Case (e.g. rape, 498-A) which cannot be
withdrawn by the petitioner.

The Delhi Artificial Insemination (Human) Act, 1995

= This Act is applicable in the State of Delhi. It regulates the
donation, sale and supply of human semen and ovum for the
purpose of artificial insemination. It requires registration and
yearly renewal by any person intending to carry on a semen bank.

= The semen bank before accepting the semen for artificial
insemination should:

i. Test the donor for the presence of HIV 1 and 2 antibodies by
ELISA.

ii. Screen for HIV surface antigen and if found negative, the
donor shall be allowed to donate.

= The donated semen is stored either by cryopreservation for a
minimum period of 3 months in order to exclude window period
of HIV 1 and 2 infections in the donor.

= Second ELISA test is performed on the donor after 3 months,
and if negative, the semen is then used.

= It is also required by the practitioner:

i. Not to segregate the XX/XY chromosomes for artificial
insemination.

ii. Seek the written consent of the recipient for using the semen
on the basis of only one ELISA test, being negative, where
facilities for cryopreservation and liquid nitrogen for semen
are not available.

The Protection of Children from Sexual
Offences (POCSO) Act, 2012

This Act has been drafted to strengthen the legal
provisions for the protection of children from sexual
abuse and exploitation. Sexual offences are currently
covered under various sections of IPC. The IPC does
not provide for all types of sexual offences against
children and, more importantly, does not distinguish
between adult and child victims.

The POCSO Act defines a child as any person
below the age of 18 years and provides protection to
all children (both males and females) under the age of
18 years from sexual abuse.

Offences and Punishments

I. Penetrative sexual assault: A person is said to
commit ‘penetrative sexual assault’ if he:

a. penetrates his penis or inserts any object or a
part of the body to any extent, into the vagina,
mouth, urethra or anus of a child or makes the
child to do so with him or any other person; or

b. manipulates any part of the body of the child so
as to cause penetration into the vagina, urethra,
anus or any part of body of the child or makes
the child to do so with him or any other person;
or

c.applies his mouth to the penis, vagina, anus,
urethra of the child or makes the child to do
so to him or any other person.

Punishment: Imprisonment for = 7 years which

may extend for life and fine. For aggravated

penetrative sexual assault: Imprisonment for = 10

years which may extend to life imprisonment and

fine.
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II. Sexual assault: Any physical contact with sexual
intent but without penetration like touching the
vagina, penis, anus or breast of the child or making
the child touch the vagina, penis, anus or breast
of such person or any other person.

Punishment: Imprisonment for = 3-5 years and
fine. For aggravated sexual assault: Imprisonment
for = 5-7 years and fine.

III. Sexual harassment of the child: It is considered

sexual harassment when a person with sexual

intent:

a. utters any word/sound, or makes any gesture
or exhibits any object or part of body with the
intention to be heard or seen by the child; or

b. makes a child exhibit her body or any part of
her body, so as it is seen by the person or any
other person; or

c. shows any object to a child in any form or media
for pornographic purposes; or

d.repeatedly or constantly follows or watches
or contacts a child either directly or through
electronic, digital or any other means; or

e. threatens to use, in any form of media, a real
or fabricated depiction through electronic, film
or digital or any other mode, of involvement of
the child in a sexual act; or

f. entices a child for pornographic purposes.

Punishment: Imprisonment for 3 years and fine.
Use of child for pornographic purposes: A person
is guilty of the offence if he uses a child in any form
of media, for the purposes of sexual gratification,
which includes:

a.representation of the sexual organs of a child;
b.usage of a child engaged in real or simulated

sexual acts (with or without penetration);

c.indecent or obscene representation of a child.

Punishment: Imprisonment for 5 years and fine,
and in subsequent conviction: 7 years and fine.

m An offence is treated as ‘aggravated’ when committed

by a person in a position of trust or authority of
child, such as a member of security forces, police
officer, public servant, etc.

There is provision for punishment even in abetment
or an attempt to commit the offences defined in the
Act. The punishment for the attempt to commit
is upto half the punishment prescribed for the
commission of the offence.

It is mandatory to report to the police about the
offence. Failure to report attracts punishment with

imprisonment of upto 6 months or fine or both. It
is also mandatory for police to register an FIR in
all cases of child abuse. A child’s statement can be
recorded even at the child’s residence or a place of
her choice and should be preferably done by a female
police officer not below the rank of sub-inspector (if
the victim is a female).

The child’s medical examination can be conducted
even prior to registration of an FIR. This discretion
is left upto the Investigation Officer (I0). The IO has
to get the child medically examined in a government
hospital or local hospital within 24 h of receiving
information about the offence. This is done with
the consent of the child or parent or a competent
person whom the child trusts and in their presence.
For speedy trial, the evidence of the child has to be
recorded within a period of 30 days. The Special
Court has to complete the trial within 1 year.

The burden of proof is shifted on the accused, keeping
in view the vulnerability and innocence of children.
To prevent misuse of the law, punishment is given
for false complaints or false information with
malicious intent.

The media is barred from disclosing the identity
of the child without the permission of the Special
Court. The punishment for breaching this provision
is imprisonment from 6 months to 1 year.

The Sexual Harassment of Women at Workplace (Prevention,
Prohibition and Redressal) Act, 2013

This Act has been drafted to address sexual harassment at the

workplace and creates a mechanism for redressal of complaints. It

also provides safeguards against false or malicious charges. Under

the Act, which also covers students in schools and colleges as well

as patients in hospitals, employers and local authorities will have

to set up grievance committees to investigate all complaints.

Salient Features

= Sexual harassment includes unwelcome acts or behavior
like physical contact and advances, a demand or request for
sexual favors or making sexually colored remarks or showing
pornography and any other unwelcome physical, verbal or non-
verbal conduct of sexual nature.

= Aggrieved woman includes all women, irrespective of her age
or employment status, whether in the organized or unorganized
sectors, public or private and covers clients, customers and
domestic workers as well.

= Workplace include organizations, department, office or branch
unit in the public and private sector, organized and unorganized,
hospitals, nursing homes, educational institutions, sports
institutes, stadiums, sports complex and any place visited by
the employee during the course of employment including
transportation (Vishaka guidelines was confined to the traditional
office set-up where there is a clear employer-employee
relationship).
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Employee covers regular, temporary, ad hoc, daily wage
employees and also includes volunteers.

Employer includes the head of the Government department,
organisation, institution, office, branch or unit, the person
responsible for management, supervisions or control of the
workplace, and in relation to a domestic worker the person who
benefits from that employment.

The redressal mechanism is in the form of Internal Complaints
Committee (ICC) and Local Complaints Committee (LCC). All
workplaces employing > 10 workers are mandated under the
Act to constitute an ICC. The ICC will be a 4 member committee
under the Chairpersonship of a senior woman employee and
will include 2 members from amongst the employees preferably
committed to the cause of women or has experience in social
work/legal knowledge and includes a third party member (NGO,
etc.) as well.

Complaints from workplaces employing < 10 workers or when
the complaint is against the employer will be looked into by
the LCC. A District Officer notified under the Act will constitute
the LCC at the district level. LCC will also look into complaints
from domestic workers.

A complaint of sexual harassment can be filed within a time
limit of 3 months. This may be extended to another 3 months
if the woman can prove that grave circumstances prevented her
from doing the same.

The Complaints Committees have the powers of civil courts for
gathering evidence.

The Committee is required to provide for conciliation before
initiating an inquiry, if requested by the victim.

The Committee is required to complete the inquiry within a time
period of 90 days. On completion of the inquiry, the report is
sent to the employer or the District Officer, as the case may be,
they are mandated to take action on the report within 60 days.
If found guilty, then the Committee can recommend action in
accordance with the provision of service rules applicable to the
accused. The Committee can also recommend deduction of an
appropriate amount from the salary of the accused or asked to
pay the amount. In case the accused fails to pay, District Officer
may be asked to recover the amount as an arrear of land revenue.
In case the allegation is not proved, then the Committee can write
to the employer/District Officer that no action needs to be taken.
In case of malicious or false complaint, the Act provides for
penalty according to the Service Rules. However, this clause has
a safeguard in the form of an enquiry prior to establishing the
malicious intent. Also, mere inability to prove the case will not
attract penalty under this provision.

It prohibits disclosure of the identity and addresses of the
aggrieved woman, respondent and witnesses. However,
information regarding the justice secured to any victim of sexual
harassment under this Act without disclosing the identity can
be disseminated.

Penalties have been prescribed for employers. Non-compliance
with the provisions of the Act is punishable with a fine of upto
¥ 50,000. Repeated violations may lead to higher penalties and
cancellation of license or registration to conduct business.

The Protection of Women from Domestic Violence Act, 2005
Salient Features
= The term ‘domestic violence’ covers all forms of physical, sexual,
verbal, emotional and economic abuse that can harm, cause
injury, endanger the health, safety, life, limb or well-being, either
mental or physical of the aggrieved person.
‘Aggrieved’ person’is not just the wife, but a woman who is the
sexual partner of the male irrespective of whether she is his
legal wife or not. It also includes daughter, mother, sister, child
(male or female), widowed relative, or any woman residing in
the household who is related in some way to the respondent.
= ‘Respondent’is any male, adult person who is, or has been, in a
domestic relationship with the aggrieved person, that includes
his mother, sister and other relatives; the case can also be filed
against relatives of the husband or male partner.
= Information to Protection Officer: The information regarding any
acts of domestic violence does not necessarily have to be lodged
by the aggrieved party but by any person who has reason to
believe that such an act has been or is being committed. Any
medical officer, neighbors, social workers or relatives can all
take initiative on behalf of the victim.
Duties of medical facilities: If an aggrieved person or a Protection
Officer or a service provider requests the medical practitioner to
provide any medical aid to the victim, the doctor should provide
medical aid to the aggrieved person in the medical facility.
Penalties: The Magistrate can impose a penalty of upto 1 year
of imprisonment and/or a fine of upto % 20,000/~ for an offence
under this Act. The offence is also considered cognizable and
nonbailable. The decision can be taken under the sole testimony
of the aggrieved person; the court may conclude that an offence
has been committed by the accused.
= The Magistrate can impose monetary relief and monthly pay-
ments of maintenance. The respondent can also be made to
meet the expenses incurred and losses suffered by the aggrieved
person as a result of domestic violence, and can also cover loss
of earnings, medical expenses, loss or damage to property and
can also cover the maintenance of the victim.
= The Act also allows the Magistrate to make the respondent pay
compensation and damages for injuries including mental torture
and emotional distress caused by acts of domestic violence.

The Mental Health Act, 1987

The Mental Health Act, 1987 came into force in all the
States and Union Territories from 1st April, 1993.22
The Act repealed the Indian Lunacy Act, 1912 and the
Lunacy Act, 1977 (J & K Act of 1977). This Act has the
following provisions:

m Guidelines for establishment and maintenance of
psychiatric hospitals/nursing homes at the Center
and State and authorities to regulate these centers.

m Procedure for admission and detention of mentally
ill persons*, in psychiatric hospitals.

* ‘Mentally ill person” means a person who is in need of medical treatment by reason of any mental disorder other than mental retardation

[Section 2(b)].



Restraint of an Insane

It may be:
m Immediate restraint
m Admission in psychiatric hospital.

Immediate restraint
It is done in case of:

i. An insane person who is dangerous to himself or
to others, or likely to injure, or wastefully spend
his property or that of others.

ii. Person suffering from delirium due to disease.

iii. Person suffering from delirium tremens.

Immediate restraint is done under the personal care
of attendants, e.g. by safely locking-up in a room. The
consent of the lawful guardian of the insane person has
to be taken, but if there is no time to take the consent,
he can be immediately restrained. Such restraint is
lawful till the danger exists.

Admission in psychiatric hospital
The following procedures are adopted:

i. On voluntary basis: Any major person, who
considers himself to be mentally ill person, may
request the doctor in-charge of psychiatric hospital
for admission and treatment. In case of a minor,
the guardian may make such request.

The doctor should make an inquiry as deem
fit within 24 h, and if satisfied that the person
requires treatment as an in-patient, he may admit
such person.

ii. Under special circumstances: A mentally ill
person who is unable to express his willingness
for admission voluntarily, can be admitted in a
psychiatric hospital for a period of 90 days, if
an application is made by a relative/friend and
accompanied by two medical certificates, one of
which should be by a government medical officer.

iii. Reception order on application: The doctor in-charge
of a psychiatric hospital, husband or wife or any
relative can make an application to the Magistrate.
The Magistrate must consider the allegations in
the petition and the evidence of mental illness
as disclosed by the medical certificates. If he is
satisfied, he may pass a reception order.

iv. Admission of a mentally ill prisoner: He can be
admitted into any psychiatric hospital by an order
passed by an Appropriate Authority.

v. Admission of an escaped mentally ill person: He
can be retaken by any police officer or worker of
the psychiatric hospital and readmitted into the
same hospital.
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Observation of a mentally ill patient: For diagnosis
and certification, an alleged mentally ill patient may be
kept under observation (upto 10 days) of a psychiatrist
with an order from a Magistrate. If diagnosis cannot
be reached during this period, then the Magistrate can
order for another 10 days observation (upto a maximum
of 30 days).”

Content of Medical Certificates

The two medical certificates issued by two doctors must

contain a statement that each of the medical practitioner:

i. Has independently examined the alleged mentally
ill person.

ii. Formed his opinion on the basis of his own
observations and from the particulars communi-
cated to him.

iii. In their opinion, the alleged mentally ill person is
dangerous to self or others because of the mental
disorder which warrants detention of such person
in a psychiatric hospital.

Discharge of a Mentally lll Person

i. Voluntary patients should be discharged within
24 h of the receipt of request for discharge made
by the patient or the guardian. If medical board
is of the opinion that such patient needs further
treatment, the patient should not be discharged,
and treatment should be continued for a period
not exceeding 90 days at a time.

ii. A mentally ill person who is admitted on an
application by a relative/friend can himself or
a relative/friend can apply to the Magistrate for
discharge. The Magistrate, after making an enquiry,
can either allow or dismiss the application.

iii. A mentally ill person detained under ‘reception
order” may be discharged, if the person on whose
application admission order was made, applies in
writing to the doctor in-charge.

iv. Any relative/friend of a mentally ill person can
make an application for discharge to the doctor
in-charge, who should forward it with his remarks
to the authority under whose order the person
was detained. Such authority can pass an order
of discharge.

m Provides for judicial inquisition regarding possession of
property by alleged mentally ill person, custody of the
person, and management of his property: If the court is of
the opinion that the mentally ill person is not capable
of looking after himself and property, a guardian is
appointed, and if he is incapable of looking after his
property only, a manager is appointed.
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m Provides for the liability to meet cost of maintenance of gjjent features

a mentally ill person detained in psychiatric hospital. = As per Sec. 12 (2) of CEA, medical practitioners will have to
m Provides for protection of human rights of mentally ill provide ‘facilities to stabilize the emergency medical condition of
persons: The patient should be treated with dignity, any individual who is brought to his/her clinical establishment.

without any cruelty and should not be involved in = Clinical establishment means a place established as an

sy s . . . independent entity—a hospital, maternity or nursing home,
any research, if it is of no direct benefit to the patient el R y ort 9 )
. dispensary, clinic or an institution that offers services (diagnostic
and without consent.

or investigative) in any recognized system of medicine. It includes

» Provides for penalties and procedure for awarding the a clinical establishment owned or controlled by the Government,
same, for violation of the provisions of the Act: If a trust (public or private), corporation (including a society), local
mentally ill person is received or detained against authority or a single doctor, but does not include the clinical
the provisions of the Act, the punishment is establishments of the Armed Forces.
imprisonment upto 2 years and/or fine. o [Pl e , » , ,

— Any person contravening any provision of this Act, if no
The Clinical Establishments (Registration and Regulation) Act, penalty is provided elsewhere, is fined upto X 10,000 for
2010 (CEA) the 1st offence, upto X 50,000 for the 2nd offence and upto

3 5 lakh for any subsequent offence.

The CEA lays down the requirement for a National and State Council ) - N
- Penalty for non-registration: Fine is upto I 50,000 for 1st

for mandatory registration of clinical establishments and provides for . -
penal consequences in case of non-registration. It is implemented in contravention, upto X 2 lakh for 2nd cor)traventlon and upto
the Union Territories, Arunachal Pradesh, Mizoram, Himachal Pradesh X 5 lakh for any subsequent contravention.

and Sikkim. Rest of the States have to adopt the CEA by passing - Any person, who knowingly serves in a clinical establishment
resolutions in the Assemblies since the health is a State subject. not registered under this Act is fined upto ¥ 25,000.

MULTIPLE CHOICE QUESTIONS

1. Transplantation of Human Organs Act was passed 5. According to Transplantation of Human Organs Act,
in: Al 06; NEET 14 1994, punishment for doctor if found guilty:
A. 1994 B. 1996 AIIMS 11
C. 2000 D. 2002 A. 2 years B. 5 years
2. Which of the following is outside the purview of C. 7 years D. 2-5 years
Transplantation of Human Organs Act?  Odisha 11 6. What is matched for organ transplantation?
A. Eyes B. Eardrums Jharkhand 11
C. Ear bones D. Bone marrow A. mDNA B. HLA
3. Minimum age to give consent for organ donation for C. RNA D. Blood group
therapeutic purposes: DNB 09 7. Which of the following organs obtained from cadaver
A. 12 years B. 18 years is not used for transplant? Al 11
C. 21 years D. No such law in action A. Blood vessels B. Lung
4. All are involved in brainstem death certification under C. Liver D. Urinary bladder
the Transplantation of Human Organs Act, except: 8. Consider the following statements: UPSC 09
MP 10 1. The Consumer Protection Act (CPA) applies to all
A. The doctor, in-charge of hospital in which the brain- goods, but not any services.
stem death occurred. 2. The CPA provides for establishing four-tier consumer
B. A neurologist or a neurosurgeon, nominated by the dispute redressal machinery at the national, state,
in-charge, from the panel. district and block levels.
C. A doctor involved in the transplantation procedure. Which of the statements given above is/are correct?
D. The doctor treating the person whose brainstem A. 1 only B. 2 only
death has occurred. C. Both 1 and 2 D. Neither 1 nor 2

1. A 2. D 3.B 4. C 5.B 6. B 7.D 8.D



10.

11.

12.

13.

14.

15.

16.

17.
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. Apex body dealing with medical negligence cases:

Maharashtra 11
A. MCI
B. State Medical Council
C. Supreme Court
D. National Consumer Commission

Maximum amount that can be received under the
Consumer Protection Act: MAHE 08
A. 25 lakhs B. 50 lakhs

C. 75 lakhs D. > 100 lakhs

Doctor liable to get sued by patient till what time
limit from alleged negligence:
JIPMER 10; Maharashtra 09, 11

A. 1 year B. 2 years

C. 3 years D. 4 years

MTP Act was passed in the year: MAHE 09
A. 1971 B. 1991

C. 2001 D. 2002

Indications of MTP are all, except: UPSC 13; NEET 14
A. Pregnancy due to rape

B. Contraceptive failure

C. Pregnancy endangering mother’s life

D. Maternal age = 35 years

MTP Act in India does not permit termination of
pregnancy after: Delhi 06; AP 06; [IPMER 14
A. 12 weeks

B. 16 weeks

C. 20 weeks

D. 24 weeks

As per the MTP Act, abortion can be done by one
doctor till: MAHE 12
A. 12 weeks B. 16 weeks

C. 20 weeks D. 24 weeks

According to MTP Act, 2 doctors opinion is required
when pregnancy is: Maharashtra 09

A. 6 weeks B. 10 weeks

C. > 12 weeks D. > 20 weeks

Under the MTP Act, termination of pregnancy can be
done by: Rohtak 08

A. Any registered medical practitioner (RMP)

B. Any RMP with MD/MS degree in Obs and Gynae
C. Any RMP with 6 months residency in any department
D. Any RMP with a minimum of 3 months residency
in Obs and Gynae
9.D 10. D 1. B 12. A
17. B 18. B 19. A 20. B

25.C&D

18.

19.

20.

21.

22,

23.

24.

25.

13. D
21.C

First trimester abortion uses all, except: TN 09

A. Mifepristone

B. Extra-amniotic ethacrydine lactate

C. Dilatation and evacuation

D. Suction evacuation

Abortion at 11 weeks of pregnancy can be done by:
AP 10; Jharkhand 11; JIPMER 15; COMEDK 14

A. Suction evacuation  B. Hypertonic saline

C. Ethacrydine lactate D. Oxytocin

PNDT Act was introduced in the year: Punjab 08
A. 1990 B. 1994

C. 2000 D. 2002

According to PCPNDT Act, 1994, punishment for doctor
if found guilty for sex determination: NEET 15
A. 1 year B. 2 years
C. 3 years D. 5 years

Mental health Act was passed in the year: NEET 15
A. 1948 B. 1967
C. 1987 D. 2007

For diagnosis of insanity, maximum limit of
observation: NEET 14
A. 5 days B. 10 days
C. 30 days D. 50 days
Acts passed before 1980, except:

A. Factories Act

B. Employees’ State Insurance Act
C. Workmen’s Compensation Act
D. Mental Health Act

Act passed after independence:

A. Majority Act

B. Child Marriage Restraint Act

C. ESI Act

D. MTP Act

PGI 09

PGI 14

The Factories Act was enacted in 1948 which governs the
health, safety and welfare of workers in factories.?*

The Employees’ State Insurance Act, 1948 envisaged to protect
the interest of workers in contingencies such as sickness,
maternity, temporary or permanent physical disablement or
death due to employment injury.242

The Majority Act, 1875 states that every person domiciled
in India shall attain the age of majority on completion of 18
years and not before.?

Child Marriage Restraint Act, 1929 popularly known as the
Sarda Act after its sponsor Rai Sahib Harbilas Sarda which fixed
the age of marriage for girls at 14 years and boys at 18 years.?®

14. C
22. C

15. A
23.C

16. C
24.D



CHAPTER 3

Legal Procedure

s Indian Penal Code (IPC) 1860: It is a comprehensive  iii. Death from accident, poisoning, drug mishap or

code that deals with substantive criminal law of India. machinery.
It defines various offences and prescribes code for ~ iv. Unexplained death or death from burns or fall
punishment in the court of law.! from height.

m Criminal Procedure Code (CrPC) 1973: It deals v. Death under anesthesia or on operation table or
with procedures of investigation and the mechanism from postoperative shock.
for punishment of offences against the substantive ~ Vi. Death due to alleged medical negligence or within
criminal law. 24hours (h) of admission in a hospital.

m Indian Evidence Act (IEA) 1872: It relates to evidence vii. }Il)eath ?f a convict. in ]la il, hpollice custody, mental
on which the court come to conclusion regarding ospital or correctional school.

. . iii. Dowry deaths (in India).
facts of the case. It to both th I y
;f dsc(i)vil ;rgizilurels common o bo ¢ crimina ix. Death due to any industrial disease (not held in India).

Types of Inquest

_ Two types of inquests are held in India: (Diff. 3.1)

Definition: An inquest (Latin quaesitus: to seek) is an i. Police inquest (most common)
inquiry or investigation into the cause of death where ii. Magistrate inquest
death is apparently not due to natural causes. Other types of inquests (not held in India):?
It is done in cases of: i. Coroner’s inquest
i. Sudden death. ii. Medical examiner system
ii. Suicide, homicide and infanticide. iii. Procurator fiscal
( . . . . . . )
Differentiation 3.1: Magistrate and police inquest
S.No. | Feature Magistrate inquest Police inquest
1. Investigating officer Inquest conducted by DM, SDM or Magistrate | Conducted by police officer who is not qualified in law
who is qualified and experienced or medicine
2. Informing Magistrate Need not inform anyone Needs to inform the Magistrate of the area
3. | Types of cases handled Can hold inquest in all cases of suspicious | Cannot hold inquest in cases of death in custody, jail,
deaths police firing or dowry deaths
4. | Witnesses Police helps the Magistrate. Does not require | Panchas help, who are chosen at random to sign the
signature of the witnesses report
5. | Value of statements made | No value, not admissible in court Valuable and admissible in court
by witness
6. | Warrant for arrest Can issue arrest warrant of the accused Cannot issue warrant, but can arrest an accused in
cognizable offence
7. Exhumation Can order a body to be exhumed Cannot order
8. | Autopsy Does not send dead bodies for autopsy | Sends dead bodies for autopsy indiscriminately
indiscriminately
Analysis of viscera Can order chemical analysis of viscera Cannot order
L 10. | Quality of investigation Superior to police inquest Inferior to Magistrate inquest )
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Police Inquest

The provision for holding of inquest is outlined in
Sec. 174 CrPC.

Police inquest is held by a police officer (known as the
Investigation Officer—IO) not below the rank of senior
head constable in all cases of unnatural deaths with
the exceptions mentioned under Magistrate inquest.
An inquest is a fact finding inquiry, to establish
reliable answers to four important questions. The first
relates to the identity of the deceased, the second to
the place of his death, the third to the time of death
and the fourth question is related to his apparent
cause of death (whether accidental, suicidal and
homicidal or caused by animal).

The rules of procedure forbid any expression of
opinion on any other matter.

It is not the requirement of law to mention the
name of the accused, the weapon carried by them
and who were the witnesses of the assault in the
inquest report.

Even if there is some discrepancy between the inquest
report and the postmortem report, the list of injuries
mentioned in the inquest report cannot prevail over
the details of the postmortem report.

Procedure

Police officer, on receipt of information of death,
gives intimation to the nearest Executive Magistrate
empowered to hold inquests.?

He then proceeds to the place of occurrence and
holds an inquiry into the matter, in the presence of
two or more respectable inhabitants of the locality
(witnesses). The witnesses are called panchas.

m The inquest report so prepared is known as panchnama.
m If no foul play is suspected, the dead body is handed

over to the relatives for disposal.

In suspicious cases, the body is sent for postmortem
examination to the nearest authorized doctor with a
requisition and a copy of the inquest.

The report is then forwarded to the District Magistrate
or Sub-Divisional Magistrate (SDM).

The police officer may summon persons who appear

to know the facts of the case, and the person is bound
to attend and answer questions put to him (Sec. 175
CrPC).* Refusal to answer questions is punishable under
Sec. 179 IPC with imprisonment upto 6 months and/
or fine of ¥ 1000.

Magistrate Inquest

Inquest is conducted by District Magistrate, Judicial
Magistrate, SDM or any Executive Magistrate empowered

by State Government, such as the Sub-Collector or

Tehsildar.?

m Sec. 176 C+PC deals with inquiry by Magistrate into
cause of death.®”

m It is practiced all over India.

m It is not held routinely, but only when especially
indicated.

Indications for Magistrate inquest®!!

i. Deaths due to police firing.

ii. Disappearance or death of a person in police custody
or during police interrogation.

iii. Death of a convict in jail.

iv. Exhumation cases (where the body is dug out of a grave).

v. Rape alleged to have been committed on any woman
in the custody of the police.

vi. Dowry deaths (suicide/death of a woman within 7 years
of marriage).

vii. Admission of a mentally ill person in a psychiatric
hospital under certain provisions of Mental Health Act,
1987.

m In addition to the above, the Magistrate reserves the
right to hold an inquest in any other case of death
which he deems fit.

m As per the National Human Rights Commission,
inquiry by Judicial Magistrate or Metropolitan
Magistrate is mandatory in cases of custodial death/
disappearance or custodial rape where there is
suspicion of foul play or allegation of commission of
an offence. In all other cases, an Executive Magistrate
can hold an inquiry.

m When such an inquiry is to be held, the Magistrate
should inform the relatives, i.e., parents, children,
brothers, sisters and spouse of the deceased and
allow them to remain present at the inquiry.

s The Judicial Magistrate or the Metropolitan
Magistrate holding the inquest should forward the
body for examination by the Civil Surgeon or any
other doctor appointed by the State Government
within 24 h of the death of a person.

Purpose: The main intention behind the Magistrate

inquest is to ensure that:

= No person is unjustly deprived of his liberty and
his rights as citizen.

m No person, who is deprived of his liberty, can die
as a result of neglect or brutality of the people who
are in-charge of him.

m In case of a buried body, there is no doubt with
regards to identity, cause of death or manner of
death.

m The death is not a ‘"dowry death’.
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Coroner’s Inquest (Diff. 3.2) Courts of Law

m Coroner was usually an advocate, attorney or
Ist class Magistrate with 5 years experience or a  LWO types:

Metropolitan Magistrate. i. Civil
m Appointed by State Government to inquire into ii. Criminal.
causes of unnatural or suspicious deaths. Criminal courts in India are of four types (Flow chart

m The coroners had quasi judicial power—powers 3.1 and Table 3.1):
resembling those of a court of law or Judge and 1. Supreme Court is the highest judicial tribunal and

with the ability to remedy a situation or impose the highest court of appeal; located in New Delhi.

legal penalties—to enquire death caused by accident, It has the power of supervision over all courts in

homicide, suicide, or by an unknown cause, under India (Article 134 of Constitution of India). The law

Sec. 174 of CrPC. declared by it is binding on all courts.

Open verdict means an announcement of the 2. High Courtis usually located in the capital of every
commission of crime without naming the criminal (when State and is the highest court in the State. Judges in

a High Court are appointed by the President of India
in consultation with the Chief Justice of India and the
In India, the coroner system was introduced by the British in 1902 Governor of the State.'? It deals with appeals from
in E(he ‘Presidency Tc;wfns' ofKK?ka?ta andd l:{ll?rlmq?al.fLater Nc\)n, tglg lower courts and writ petitions in terms of Article
system was remove rom Kolkata, and still later rrom NMiumbal . . 13
(since 26th July 1999). 226 of the Constitution. .It may try any offence and
pass any sentence authorized by law (Sec. 28 CrPC).
Medical Examiner System 3. Sessions Court is usually located at the district
headquarters and is also known as District Session

the perpetrator of crime is not identified).

m This type of inquest is conducted in most of the States of . il !
the US. A medical man (Board Certified or Board eligible Court, and presided over by a ‘District and Sessions
forensic pathologist) is appointed to hold an inquest. J udge". Lo .

m He/she visits the scene of crime/accident to e Heis knpvyn as a District JUdge when he presides
gather first hand evidence and interview people to overg civil case, e.mc.l aISessmr{% ]ulcjige Whendhe
obtain as much information as possible regarding presides over a criminal case. The District Judge

circumstances of death. Flow chart 3.1: Criminal courts in India
m He/she performs autopsy and correlates autopsy -

findings with evidence, and determines the cause

and manner of death. National

m The system is superior to other inquest where non-
medical men/coroner conducts the inquiry. State l@
m But the medical examiner does not have any judicial District (Courts of
powers, e.g. he cannot examine the witness under oath ~ Sessions Judges)

and cannot authorize the arrest of any person. District and Additional District Assistant District
Sessions Judge| |and Sessions Judge|| and Sessions Judge

Procurator fiscal is a public prosecutor in Scotland and has District (Magistrates' courts)
powers in the investigation of criminal matters. Amongst his i _
roles is the investigation of sudden, unexplained or suspicious Chief Judicial First Class Second Class
deaths including fatal accidents. He can request an autopsy to Magistrate (CJM)| |Judicial Magistrate| |Judicial Magistrate
be performed by a forensic pathologist and presents cases for Subdivision
the prosecution in the courts. lSub-divisionaI Judicial Magistrate
Differentiation 3.2: Coroner’s and Magistrate’s court
S.No. Feature Coroner’s court Magistrate’s court
1. | Type of court Court of inquiry Court of trial
2. | Accused Need not be present during trial Should be present during the trial
3. | Punishment No power to impose fine/punish Can impose fine and punishment
4. | Contempt of court Can punish a person for contempt, if | Can punish whether offence is committed
committed within the premises of his court | within or outside the premises of court
5. | StatusinIndia Not followed Followed
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Table 3.1: Powers of Judge/Magistrate

S.No.  Judge/Magistrate Punishment Amount of fine
1. Supreme Court Imprisonment for any period including death sentence Any amount
2. High Court Same as above Any amount
3. District and Session Same as above (death sentence needs confirmation by High Court)  Any amount
4. Assistant Session'” Imprisonment for upto 10 years Any amount
5. Chief Judicial/Chief Metropolitan'® Imprisonment for upto 7 years Any amount
6. First Class Judicial/Metropolitan'” Imprisonment for upto 3 years Upto X 10,000
7. Second Class Judicial Imprisonment for upto 1 year Upto X 5,000

is also called ‘Metropolitan Session Judge” when
he is presiding over a "Metropolitan area’.

o Appointment of District Judge is done either by
the State Government in consultation with the
High Court or by way of elevation of Judges from
courts subordinate to district courts.

e It can try cases which have been committed to it
by a Magistrate.

e It can pass any sentence authorized by law
including death sentence which is subject to
confirmation by the High Court (Sec. 28 CrPC).

4. Magistrates’ Courts are of three types:

i. Chief Judicial Magistrate

ii. First Class Judicial Magistrate

iii. Second Class Judicial Magistrate.

e In metropolitan cities with more than 1 million
population, the Chief Judicial Magistrate and
First Class Judicial Magistrate are designated as
Chief Metropolitan Magistrate and Metropolitan
Magistrate respectively.

e The High Court appoints the Judicial Magistrate
of first class to the Chief Judicial Magistrate (Sec.
12 CrPC). "

e Powers of Magistrate court is given in Sec. 29
CrPC. Higher court can enhance the sentence
awarded by it.

Special Magistrates: They could be either Metropolitan
Judicial or Executive Magistrates and may be appointed
for a special purpose, e.g. to try cases of rioting.

m Under the Juvenile Justice Act, 2000, a Board to

try juvenile offenders should consist of a Judicial
Magistrate of first class (or Metropolitan Magistrate)
and two social workers, out of whom at least one
should be a woman.'® They will form a Bench and
have the powers of Judicial Magistrate of the first
class, and the Magistrate on the Board is designated
as the Principal Magistrate.

m As per the Act, ‘juvenile’ or ‘child” means a person

who has not completed 18th year of age.lg'20 However,
the government cleared a proposal to amend the
Act that will empower the Board to decide whether
16-18 year olds involved in heinous crimes such as
rape is to be sent to an observation home or tried
in a regular court.

Order that may be passed under the || Act if found

guilty of an offence:

a. send home after advice or admonition and
counseling to the parent/guardian and the
juvenile.

b. participate in group counseling.

c. perform community service.

d. pay fine, either the parent or the juvenile, if he
is over 14 years of age and earns money.

e. release on probation of good conduct and placed
under the care of any parent/guardian (after
executing a bond, with/without surety) or any
fit institution for the good behavior and well-
being of the juvenile for any period not exceeding
3years.

f. send to a special home (reformatory school,
formerly called as Borstal) for a period of 3 years.

m In any case, the juvenile involved in a heinous

crime should not be sentenced to death or life
imprisonment.

It may be understood that after attaining the age of
18 years, a juvenile who is found guilty of a heinous
offence is not allowed to go free. If he attains the
age of 18 years within a period of 1 year, he would
still have to undergo a sentence of 3 years, which
could spill beyond the period of 1 year when he
attained majority.

Under the Code of Criminal Procedure (CrPC), offences
are classified as:
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Bailable offences are those in which bail can be
granted by the law. The court cannot refuse bail,
and the police have no right to keep the person
in custody. For example, causing death by rash or
negligent act (Sec. 304-A IPC), causing miscarriage
(Sec. 312 IPC), voluntarily causing hurt (Sec. 323
IPC) and grievous hurt (Sec. 325 IPC).
Non-bailable offences are those in which bail cannot
be granted. These are the serious offences and the
decision is taken by a Judicial Magistrate only. The
police must produce the accused before the Judge
within 24 h of arrest. At that time, the accused has
a right to apply for bail himself or through his
lawyer, e.g. cases of murder (Sec. 302 IPC), attempt
to murder (Sec. 307 IPC), dowry death (Sec. 304-B
IPC), causing miscarriage without woman’s consent
(Sec. 313 IPC) or voluntarily causing grievous hurt
by dangerous weapons (Sec. 326 IPC).

Warrant case is related to an offence punishable
with death, life imprisonment or imprisonment for
> 2years, e.g. murder, dowry deaths, attempt to
murder cases.?!

Cases other than warrant cases are summons cases,
e.g. voluntarily causing hurt.

Cognizable offence: It is an offence in which a police
officer can arrest a person without warrant from
the Magistrate, e.g. rape, murder, dowry death or
attempt to murder [Sec. 2 (c) CrPC].*>*
Non-cognizable offence is an offence in which the
police officer cannot arrest without a warrant from
the Magistrate, e.g. causing miscarriage or voluntarily
causing hurt [Sec. 2 (1) CrPC].

Sentences authorized by the law (Sec. 53 IPC)
i. Death (hanged by neck till death)
ii. Imprisonment for life
iii. Imprisonment—rigorous (hard labor) or simple
iv. Forfeiture of property
v. Monetary fine
vi. Treatment, training and rehabilitation of juvenile

offenders

Capital Punishment

Capital punishment (Latin capitalis: regarding head)
or death penalty is the killing of a person by judicial
process as a punishment for an offence.

Various methods of carrying out death sentence are:
hanging, electrocution, shooting, cyanide poisoning,
lethal injection, garroting and guillotine.

Sec. 354(5) CrPC, 1973 states that “‘When any person
is sentenced to death, the sentence shall direct that

he be hanged by the neck till he is dead’. This is also
provided under Air Force, Army and Navy that the
execution has to be carried out either by hanging by
neck till death or by being shot to death.

m The power of amnesty for capital punishment in
India is vested with the President of India.

= Most democratic countries have abolished the death penalty,
including Canada, Australia, New Zealand, almost all of Europe
and much of Latin America. Among western countries, the first
to abolish capital punishment was Portugal.

= Lethal injection is now virtually the universal method of
execution in the US.

= Guillotine: Device used for carrying out executions by
decapitation. It consists of a tall upright frame from which
a heavy blade is suspended. The blade is raised with a rope
and then allowed to drop, severing the victim’s head from his
body. The device was used for execution in France and, more
particularly, during the French Revolution.

Subpoena/Summons?

Definition: Subpoena (Latin, under punishment) is a

document compelling the attendance of a witness in a

court of law, under penalty, on a particular day, time

and place for the purpose of giving evidence.

m Sec. 61-69 CrPC deals with summons.

m It is issued by the court in writing, in duplicate and
signed by the Presiding Officer of the court and bears
the seal of the court (Sec. 61 CrPC).

m It is served on the witness by a police officer, by
an officer of the court or any other public servant.

m The witness retains one copy (original) and returns
the other one duly signed by him on the back, in
acknowledgment of its receipt (Sec. 62 CrPC).

®m Summon must be obeyed, and if the witness fails
to attend the court, then:

i. In civil cases, he is liable to pay damages.

ii. In criminal cases, the court may issue notice under
Sec. 350 CrPC. After hearing the witness, if it
finds that the witness neglected to attend the
court without justification, may sentence him
to imprisonment and/or fine, or the court may
issue bailable or non-bailable warrant to secure
the presence of witness (Sec. 172-174 IPC and
Sec. 87 CrPC).

m It may also require the witness to bring with him any
books, documents or other things under his control,
which he is bound by law to produce in evidence.

m The witness may be excused from attending the
court, if he has valid and urgent reason.




m If a witness is summoned by two courts on the same
day, one criminal and other civil, he should attend
the criminal court (criminal courts have priority
over civil courts).

m Higher court has priority over the lower. If
summoned to two courts on the same day, either
civil or criminal, he must first attend the higher court.

m [f a witness receives two summons on the same date
from the same type of court, he should attend the
court from which he received the summon first and
inform the other court.

= In ancient Persian law, if one failed to answer the summons of
the King, the punishment was death.
= Subpoena can be of two types:

i. Subpoena duces tecum: Person is required to bring certain
documents or other evidence to the court (usually the
postmortem or the medico-legal report) specified in the
subpoena.?’

ii. Subpoena ad testificandum: Requires the individual to testify
before the court.

Conduct Money

Definition: It is the fee offered or paid to a witness in
civil cases at the time of serving the summons to meet
the expenses towards attending the court.?

m If fee is not paid or if he feels that the amount is
less, the doctor can bring this fact to the notice of
the Judge before giving evidence in the court. The
Judge will decide the amount to be paid.”

m In criminal cases, no fee is paid to the witness at
the time of serving the summons.”® He must attend
the court and give evidence because of the interest
of the State in securing justice; otherwise he will
be charged with contempt of court. However,
conveyance charges and daily allowance are paid
according to the Government rules.

Medical Evidence

Definition: It is defined as legal means to prove or
disprove any medico-legal issue in question. It is of
two types:

i. Documentary

ii. Oral.

Documentary Evidence

Definition: It comprises of all documents, written or
printed, to be produced before the court for inspection
during the course of trial. It includes:

i

ii.
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Medical certificates

* Issued by a qualified registered medical
practitioner (RMP) in relation to ill health, death,
insanity, age or sex.

* No fee is to be charged for issuing death
certificates. Death certificate should not be issued
without inspecting the body, and if the doctor
is not sure of the cause of death, the matter
should be reported to the police.

e Issuing or signing a false certificate is equivalent
to giving false evidence (Sec. 197 IPC) and
punished with imprisonment of upto 7 years
and fine (Sec. 193 IPC).?*

Medico-legal reports

* Reports prepared by a doctor at the request of
the investigating officer for his guidance, usually
in criminal cases, e.g. injury, postmortem, rape,
pregnancy, abortion or delivery.

* It may be prepared even when there is a
requisition from the person himself or the
Magistrate.

* Postmortem reports are made only when there is
a requisition from the police officer or Magistrate.

* Reports are not admitted as evidence, unless
the doctor attends the court and testifies to the
facts under oath.

* Report should show competence, lack of bias and
offer concrete professional advice. The doctor
should avoid technical terms as far as possible.

Dying declaration

Definition: It is a written or oral statement of a

person, who is dying as a result of some unlawful

act, relating to the material facts of the cause of
death or the circumstances surrounding it.*

The law does not provide who can record a
dying declaration, nor is there any prescribed
form, format or procedure for the same. The dying
declaration has been incorporated in Sec. 32 IEA.*!
It must have corroborative evidence to support it
before it can be accepted (Sec. 157 1EA).

Procedure and features of dying declaration

* The doctor should certify that the person is
conscious and his mental faculties are normal,
i.e. he is in compos mentis (Latin, compos: having
mastery, mentis: mind).

* QOath is not administered because of the belief
that a dying person tells the truth.

* No leading questions are asked.

* Although, dying declaration is documentary in nature, legally it is considered as oral and hearsay evidence too.
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¢ Ideally, a Magistrate should be called to record
the declaration.

* When death is imminent, the statement may be
recorded, in the presence of two witnesses, by
the doctor or the police officer without losing
time in waiting for the Magistrate.

e Statement of the declarant should be recorded in the
form of a simple narrative, without any alteration
or phrases.

e While recording the statement, if the declarant
becomes unconscious, the person recording it must
record as much information as he has obtained
and sign it himself.

e Fitness of the declarant to make statement is
certified at the conclusion of the statement.

* Declaration is sent to the Magistrate in a sealed
cover.

e If the declarant survives, the declaration is not
admitted, but has corroborative value, and the
person is called to give oral evidence.*

Dying deposition: The Magistrate records the

evidence after administering oath in presence of

the accused or his lawyer. There is no provision
of dying deposition in IEA, so it is not followed

in India (Diff. 3.3).

Miscellaneous: Expert opinion from books,

deposition in previous judicial proceedings, etc.

iv.

= Difference in dying declaration between Indian and British law:
In the UK, it requires that the declarant should be under the
expectation of immediate death and is restricted in cases of
homicide only. But there is no such requirement in Indian law.
Dying declaration made in a state of shock: Shock usually appears
immediately after receiving the injuries, but it may supervene after
some time, if the individual at the time of receiving the injuries
was in a state of great excitement and mental preoccupation.
Shock may be produced from exhaustion resulting from several

injuries combined, though each one of them separately may
be very slight. After receiving mortal injuries involving a vital
organ, a very guarded reply is required to be given by a medical
witness as to whether a person is capable of speaking, walking or
performing any other volitional act which would involve a bodily
or mental power for some time after receiving the fatal injury.
The declaration can be made to a police officer, public servant,
village headman or any member of public, but its evidential
value will be less. The only requirement in such cases is that
the person recording it must be sure that the statement was
made in a proper mental condition. A doctor’s certificate about
the dying man’s mental condition is not necessary to make the
declaration acceptable as evidence. The judgment can be made
by the individual recording the statement.

Recently, the Supreme Court acquitted two persons sentenced to
life imprisonment, observing that the victim’s ‘dying declaration’
was unreliable (recorded by an assistant sub-inspector) and the
prosecution could not produce any evidence against them. It also
asked lower courts to ensure the veracity of a dying declaration,
which should be free from tutoring, to inspire full confidence
about its correctness for convicting an accused.

Oral Evidence

Exceptions to oral evidence®
i. Dying declaration: Accepted in court as legal

It includes all statements which the court permits or
which are required to be made before it by a witness,
in relation to matters of fact under inquiry (Sec. 3 IEA).
It must be direct—it must be evidence of an
eyewitness (Sec. 60 IEA).

Oral evidence is more important than documentary
evidence, as it permits cross-examination.*
Documentary evidence is accepted by the court only
after oral testimony by the person concerned.

6

evidence in event of victim’s death (Sec. 32 IEA).

Differentiation 3.3: Dying declaration and dying deposition

S.No. Feature Dying declaration Dying deposition

1. | Statement Recorded by anyone—Magistrate/doctor/village | Always recorded by a Magistrate
headman/police/any member of public*?

2. | Oath Not required Must

3. | Accused or his counsel Not present Always present

4. | Cross-examination Not done Done

5. | Legal value Comparatively less Much more

6. | Admissibility, if declarant survives | Not admitted, but has corroborative value Fully admitted

7. | Nature Merely recording of statement Complete court procedure

8. | Type of evidence Documentary>* Oral

9. Role of doctor + Assess compos mentis + Assess compos mentis
* Record the statement in absence of Magistrate, | ¢ Statement always recorded by the

but in presence of witnesses Magistrate
10. | Statusin India Followed Not followed
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ii. Expert opinions expressed in a treatise: Expert opinions
printed in books are accepted as evidence without
oral evidence of the author (Sec. 60 IEA).

iii. Deposition of a medical witness taken in lower court:
Accepted as evidence in a higher court when it
has been recorded and attested by a Magistrate in
presence of the accused who had an opportunity
to cross-examine the witness (Sec. 291 CrPC).

iv. Report of certain government scientific experts: Admitted
as evidence without their oral examination, e.g.
reports of Chemical Examiner or Director of
Fingerprint Bureau/Haffkeine Institute/CFSL (Sec.
293 CrPQC).

v. Evidence given by a witness in a previous judicial
proceeding: Admitted in a subsequent judicial
proceeding when the witness is dead or cannot be
found or is incapable of giving evidence or cannot
be called without unreasonable delay or expense
to the court (Sec. 33 IEA).

vi. Public records: Birth and death certificates, and
certificates of marriage.

vii. Hospital records: Routine entries, such as date of
admission, discharge, pulse, temperature, etc. are
admissible without oral evidence.

m Circumstantial evidence or indirect evidence is the
evidence consisting of collateral facts from which an
inference may be drawn and are consistent with the
direct evidence, such as finding blood on the clothes
of the accused.

m Hearsay evidence: Any evidence that is offered by
a witness of which he/she does not have direct
knowledge but his/her testimony is based on what
others have said. For example, Anil heard from Sunil
about an accident that Sunil witnessed but that he

had not, and Anil repeated in the court Sunil’s story
as evidence of the accident.

Res gestae describes a common-law doctrine governing
testimony. Under the hearsay rule, a court normally refuses to
admit as evidence statements that a witness says he or she
heard another person say. The doctrine of res gestae provided
an exception to this rule.

Types of Withess

Definition: A witness is a person who gives sworn
testimony (evidence) in a court of law as regards facts
and/or inferences that can be drawn from these.

Types (Diff. 3.4)

i. Common, ordinary or lay witness
ii. Expert or skilled witness.

Expert witness is a person who has been trained
or skilled in technical or scientific subject. He can
volunteer a statement, if he feels that justice is likely
to be miscarried owing to the court having failed to
elicit an important point.%’

Doctors are not necessarily expert witnesses. Medical
practitioners are considered ‘professional witnesses” akin
to witnesses of fact when he/she is providing factual
medical evidence. They can be testifying about events
that they themselves have observed, e.g., the doctor
may confirm the physical examination findings in case
of an accident or a diagnosis made after investigation
or may report the findings of an X-ray or treatment
given to the patient. The medical practitioner is not
giving comment or opinion on any report based on
the medical facts.

Differentiation 3.4: Common and expert witness

S.No.  Feature Common witness Expert witness
1. Definition Gives evidence about the facts Person especially skilled in foreign law, science
observed or perceived by him (Sec. orart (Sec. 45 IEA)
118 IEA)
2. Volunteering a statement Not allowed Can volunteer
Drawing inference from observations Not allowed Can draw
4. Expressing opinion on observations made | Not allowed Can express
by others
5. Responsibility Less Highly responsible
6. Punishment on giving false evidence Less punishment Severely punished in some countries
7. Conduct money Cannot claim Can claim
8. Examples Any person Handwriting or fingerprint expert, doctor,
chemical examiner
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The difference between a ‘professional witness” and
an ‘expert witness’ is that experts can offer opinions
beyond the facts of what they have personally witnessed
and can respond to questions about hypothetical
situations posed to them.

When a doctor describes the dimensions of an injury,
e.g. stab wound, he acts like an ordinary witness
(fact witness), but when opines the cause of death as
hemorrhage due to antemortem injury to the femoral
artery, he is an expert witness.

Hostile witness is a person who willfully or with motive

(bribe/intimidation) conceals part of the truth or tells

a lie or gives completely false evidence in a court.®®

m It is contradictory to the statement the witness made
in the previous deposition (e.g. statement recorded
by the police).

m Any of the above two witnesses can be declared
hostile witness.

= A witness who has seen the event first-hand is known as an
eyewitness.

= Testimony (Latin testimonium: from testis): In law and in religion
and are consistent with the direct evidence, testimony is a
solemn attestation as to the truth of a matter.

= The Supreme Court has defined a hostile witness as ‘one who
is not desirous of telling the truth at the instance of the party
calling him’ and an unfavorable witness is ‘one called by a
party to prove a particular fact, who fails to prove such a fact
or proves an opposite fact’ (Sat Pal vs Delhi Administration).

= Supreme Court held that the deposition of a hostile witness
can be taken into consideration to the extent that the same is
in consonance with the case of the prosecution and found to
be reliable under careful judicial scrutiny. Evidence tendered
by a prosecution witness would not get entirely erased merely
because the prosecution has chosen to treat him as hostile.

Recording of Evidence

Testifying

A deposition is testimony of a witness. A deposition is
a discovery device—lawyers gather information on what
factual and expert witnesses says orally and assess the
relative effectiveness of their testimony. The purpose
of discovery is to identify all the facts related to the
case. The words spoken by the witness are treated as
courtroom testimony and the proceeding is conducted
in accordance with the applicable court rules. Sec. 118
IEA states about the person who may testify as witness
in a court of law.

Presentation of Evidence

After receiving subpoena, the witness must appear
before the court at the appointed time with the

relevant documents. The evidence is probed for areas
of uncertainty, inconsistency or any factors which
may make the evidence appear unreliable. Evidence is
presented in a systematic order (Sec. 138 IEA):

i. Oath (Sec. 51 IPC)

ii. Examination-in-chief (Sec. 137 IEA)

iii. Cross-examination (Sec. 141-146 1IEA)

iv. Re-examination (Sec. 137-138 IEA)

v. Court questions (Sec. 165 IEA, Sec. 311 CrPC).

Oath

It is compulsory for the witness to take an oath in the
witness box before he gives his evidence. He is required
to swear by Almighty God that he will tell the truth, the
whole truth and nothing but the truth. If the witness
is an atheist, he makes a solemn affirmation in same
terms, instead of swearing by God.

Perjury: A witness who after taking oath or making a
solemn affirmation, willfully makes a false statement
which he knows or believes to be the false (Sec. 191
IPC and Sec. 344 CrPC) is liable to be prosecuted for
perjury under Sec. 193 IPC with imprisonment upto
7 years and fine.¥

= In the US, punishment for perjury is imprisonment upto
5 years, while in the UK it is upto 7 years.

= In some countries, such as France, Italy and Germany, suspect’s
evidence is not taken under oath or affirmation and thus cannot
commit perjury, regardless of what they say during their trial.

Examination-in-Chief (Direct Examination)

m It is the examination of a witness by the party who
calls him.

m In criminal cases, the public prosecutor commences
this examination.

m Objectives are to place before the court all the facts
that bear on the case, and if the witness is an expert,
his interpretation of these facts.

m No leading questions are allowed except in those cases in
which the Judge is satisfied that a witness is hostile.*

Leading question: Any question suggesting the answer
which the person putting it wished or expects to receive
(Sec. 141 IEA). It includes a material fact and admits
of a conclusive answer by a simple “Yes” or ‘No’. For
example, “Was the length of the knife 15 cm?” Instead the
question should be “What was the length of the knife?”

Leading questions must not be asked, if objected to by the adverse
party, in an examination-in-chief or in re-examination, except with
the permission of the court (Sec. 142 IEA).*!



Cross-Examination

It is the examination of a witness by the adverse party
(defense lawyer).

Objectives are:

i. To elicit facts favorable to his case.
ii. To test the accuracy of the statements made by
the witness.
iii. To modify or explain what has been said.
iv. To develop new or old facts.
v. To discredit the witness.
vi. To remove any overemphasis which may have
been given to any of fact in direct examination.
m The lawyer tries to weaken the evidence of the
witness by showing that his details are inaccurate,
conflicting, contradictory and untrustworthy.
m Leading questions are allowed (Sec. 143 1IEA).
m Cross-examination has no time limit, may last for
hours or even days.
m The court has the power to disallow questions which
are indecent or scandalous (Sec. 151 IEA) or intended
to insult or annoy, or offensive in form (Sec. 152 IEA).

During cross-examination, if any question is not
understood, the witness should ask the lawyer to
explain it better. Moreover, he should not volunteer
any unrelated information.

Re-Examination (Re-Direct Examination)

It is the examination of a witness subsequent to the
cross-examination by the party who called him.

Objectives are:

i. To clear any doubts that may have arisen during
cross-examination.

ii. To explain some matter in its proper perspective, so
that under-emphasis or possible misinterpretation
may be avoided.

Leading questions are not allowed. Opposing lawyer
has the right of re-cross-examination on any new point
which has been raised.

Court Questions/Questions by the Judge

A Judge may ask any question to the witness at any
stage of the trial to clear any doubtful points.*?

The deposition of the witness is handed over to
him. The witness after carefully going through it, is
required to sign at the bottom of each page and on the
last page immediately below the last paragraph, and
to initial any corrections (Sec. 278 CrPC). The witness
should not leave the court without the permission of
the Judge.
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Conduct and Duties of a Doctor in the
Witness Box

When summons is served, he must attend the court
punctually. As a rule, his evidence is taken at the
appointed time. Following are the do’s and do nots
in the witness box:
i. Take all records and relevant reports that may
have to be quoted in the box.

ii. Be well dressed and modest.

iii. Do not discuss the case with anyone in the court
except the lawyer by whom you were asked to
testify.

iv. Stand up straight, be relaxed, calm and not be
frightened or nervous. Look people in the eye
when you speak, for it gives the impression of
honesty.

v. Never attempt to memorize. The law allows
refreshing your memory from copies of reports.

vi. Speak slowly, distinctly and audibly so that the
typist can record your evidence.

vii. Use simple language, avoiding technical terms to
the best of your ability.

viii. Address the Judge by his proper title such as ‘Sir’
or “Your honor’.

ix. Be polite, pleasant and courteous to the lawyer.
Do not underestimate the medical knowledge of
the lawyers.

x. Do not evade a question. Say ‘I don’t know” if it is
s0, for no one can be expected to know everything.

xi. Do not loose your temper. An angry witness is
often a poor witness.

xii. Retain independence of your mind. A biased expert
is a useless expert.

xiii. Listen carefully to the questions. Do not hesitate
to ask the questions to be repeated, if you do not
understand it. Avoid long discussions.

xiv. If you believe the question is unfair, look at your
lawyer before answering. If he fails to object, turn
to Judge and ask whether you should answer the
question.

xv. Do not over emphasize replies to questions from
cross-examining lawyers.

xvi. Watch for double questions. The answer to each
part of the question may be different.

xvii. When asked to comment upon the competence of
a colleague, avoid any insulting remarks. If you
do not wish to make any statement, say that you
have ‘no opinion’ or 'no comments’.
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xviii. Say ‘In my opinion...., do not use phrase such

Xix.

as ‘I think...” or ‘I imagine...” Be prepared to give
reasons for your opinion, if asked.

Do not be drawn outside your particular field of
competence. Avoid speaking on a subject in which

you have little or no practical experience.

xx. Do not refuse to answer any question—a medical

witness has no professional privilege.

xxi. Do not volunteer any information beyond that is

asked for in the question.

MULTIPLE CHOICE QUESTIONS

In India, law and punishment is in accordance to:

PGI 12
A. Indian Penal Code
B. Criminal Procedure Code
C. Indian Evidence Act
D. Coroner’s Act
Inquest not present in India: PGI 12

A. Magistrate inquest
B. Police inquest
C. Coroner’s inquest
D. Medical examiner system
Before conducting the inquest, police should inform:
MAHE 10

A. Director general police
B. Sessions Judge
C. Executive Magistrate
D. Senior police officer
All are true of police inquest, except:
A. Senior head constable can investigate
B. Most common inquest
C. Panchnama has to be signed by IO
D. IO cannot summon
Magistrate’s inquest is conducted by:
A. District Magistrate
B. Executive Magistrate
C. Sub-Divisional Magistrate
D. Any of the above
A married woman died in unnatural conditions within
5 years of her marriage. Her parents complained
of frequent demand of dowry. Her autopsy will be
conducted under which section: Al 10; Punjab 10
A. Sec. 174 CxPC B. Sec. 176 CrPC
C. Sec. 302 IPC D. Sec. 304B IPC
Sec. 176 CrPC is related to: MP 10; MAHE 12; NEET 15
A. Coroner inquest B. Summons
C. Police inquest D. Magistrate inquest
In case of death in prison, inquest is held by:

TN 08; Maharashtra 11; NEET 14
A. Magistrate B. Panchayat officers
C. Police superintendent D. District attorney

NEET 13

MAHE 06

1A
1. A

2.C&D
12. D

3.C
13. D

4.D
14. B

5.D
15. C

10.

11.

12.

13.

14.

15.

16.

6. B 7.D

A lady died due to unnatural death within 7 years of

her marriage. The inquest in this case will be done

by: DNB 09; FMGE 09

A. Forensic medicine expert

B. Deputy superintendent of police

C. Sub-divisional magistrate

D. Coroner

Police inquest is done in all, except:

A. Suicidal death

B. Homicidal death

C. Dowry death

D. Death by animals

Magistrate inquest not needed in:

A. Homicide B. Exhumation

C. Police custody death D. Dowry death

Consider the following statements: UPSC 09

1. In India, every State has its own high court.

2. In India, the Judges of the High Court are appointed

by the Governor of the State concerned.

Which of the statements given above is/are correct?

A. 1 only B. 2 only

C. Both 1 and 2 D. Neither 1 nor 2

Example of Court of Appeal: MAHE 11

A. Sessions court B. Magistrate’s court

C. Coroner’s court D. High Court

First class Judicial Magistrate is appointed by: MP 07

A. Governor

B. Chief Justice of High Court

C. Chief Minister of the State

D. Chief Justice of Supreme Court

Lowest court to give imprisonment upto 10 years:
JIPMER 12

NEET 13, 14

JIPMER 14

A. Chief Judicial Magistrate

B. Additional Session Judge

C. Assistant Session Judge

D. Chief Metropolitan Judge

Chief Judicial Magistrate can sentence a guilty for
imprisonment upto: DNB 09
A. 3 years
C. 7 years

B. 5 years
D. Life imprisonment

8. A 9.C 10. C

16. C



17.

18.

19.

20.

21.

22,

23.

24.

25.

26.

27.
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Powers of a First Class Magistrate:
PGI 06; AP 10; Jharkhand 11; NEET 14
A. Fine upto X 10,000 and 3 years imprisonment
B. Fine upto X 10,000 and 5 years imprisonment
C. Fine upto X 3000 and 5 years imprisonment
D. Unlimited fine and 7 years imprisonment
‘Juvenile court’ is presided over by: DNB 08
A. T class woman Magistrate
B. 1II class woman Magistrate
C. II class male Magistrate
D. None of the above
Juvenile court deals with cases of children upto the

age of: Maharashtra 09; DNB 09; FMGE 10

A. 15 years B. 16 years

C. 18 years D. 21 years

According to JJ Act 2000, juvenile is boy and girl

respectively less than: NEET 13

A. 16 and 18 B. 18 and 21

C. 14 and 16 D. 18 and 18

Warrant cases are punishable with imprisonment:
DNB 09

A. More than 1 year

B. More than 2 years

C. Less than 1 year

D. Less than 2 years

Cognizable offence comes under which section of

CrPC: NEET 13
A. 2 (0 B. 2 (b)
D. 1 (a) D. 2 ()

A person breaks someone’s mandible in alleged fight.
Police can: AIIMS 12
A. Arrest with warrant

B. Arrest without warrant

C. Declare him hostile

D. Put him in mental asylum

Subpoena is also called:
A. Summons

C. Requisition

Duces tecum is:

A. Summon B. Panchnama

C. Conduct money D. Hostile witness
Conduct money is fee given to a:

A. Witness in civil court

B. Witness in criminal court

C. Doctor for good behavior in court

D. Witness for good conduct

MAHE 06
B. Panchnama
D. Inquest papers
WB 08

AP 07

In civil cases, conduct money is decided by:

NEET 13
A. Opposite party
C. Doctor

B. Judge
D. Witness

21. B
31. B

17. A
27. B
37.B

18. A
28. D

19. C
29. A

20. D
30.B&C

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

22.
32.

In criminal cases, conduct money is paid by: NEET 13
A. Court
B. Opposite party
C. Judge
D. No conduct money is given
When a doctor issues a false medical certificate, then
he is liable under: AIIMS 11; Bihar 11; NEET 15
A. Sec. 197 IPC
B. Sec. 87 IPC
C. Sec. 304A TPC
D. Sec. 338 IPC
IPC 197 is related to:
A. Causing disappearance of evidence
B. Issuing false certificate by doctor
C. Giving false evidence
D. Examination of accused
Dying declaration comes under:  DNB 09; KCET 12
A. Sec. 30 CrPC B. Sec. 32 IEA
C. Sec. 32 IPC D. Sec. 61 CrPC
If a patient survives after having given dying declara-
tion, then it stands as: up 09
A. No value
B. Valid for 48 h
C. Corroborative evidence
D. None
Dying declaration can be taken by:

PGI 12; NIMHANS 14
B. Doctor
D. Any one

NEET 14

A. Village headman
C. Magistrate

Dying declaration is a:
A. Circumstantial evidence

B. Oral evidence

C. Documentary evidence

D. Hearsay evidence

Oral evidence is more important than written testimony
as: NEET 13
A. Oral evidence cannot be cross-examined

B. Oral evidence can be cross-examined

C. Documentary evidence requires no proof

D. None

Documentary evidence along with oral evidence is
required: PGI 12
A. Dying declaration

B. Postmortem report

C. DNA fingerprinting

D. Chemical examiner report

Volunteering a statement can be done by: Punjab 07
A. Eyewitness

B. Medical witness

C. Hostile witness

D. IO

MAHE 10

24. A
34.C

A 23. B
Cc 33.D

25. A
35. B

26. A
36. B



38.

39.

40.

Legal Procedure

Hostile witness is one who: Maharashtra 08
A. Threatens the Judge

B. Threatens the prosecutor

C. Refuses to answer

D. Willfully gives false evidence

A witness, who after taking oath, willfully makes a
statement which he knows or believes to be false is guilty
of offence under section: AIIMS 11; NEET 13, 15

A. 190 IPC B. 191 IPC

C. 192 IPC D. 193 IPC

Leading questions are NOT permitted in:  Delhi 08
A. Cross-examination

B. Examination-in-Chief

38.D 39.D 40. B & D 41.C 42. C

41.

42,

C. Questions by the Judge

D. Re-examination

Sec. 142 IEA is related to:

A. Cross-questioning

B. When leading question can be asked

C. When leading question cannot be asked
D. Objective evidence

BHU 08

Judge can ask questions: Punjab 07
A. During cross-examination

B. Examination-in-Chief

C. Any time during trial

D. Re-examination
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Definition: Identification is the determination of the
individuality of a person based on certain physical char-
acteristics.

It can be:
i. Complete (absolute): Absolute fixation of the
individuality of a person.
ii. Partial (incomplete): Ascertainment of only some
facts (e.g. race, sex, age or stature) about the
identity, while the others remain unknown.

Identification is necessary in:
Living persons pertaining to:

Criminal cases Civil cases

¢ Persons accused of assault, murder orrape ¢ Marriage

¢ Interchange of newborn babies in hospitals ¢ Passport/license
+ Impersonation ¢ Inheritance

¢ Absconding soldiers and criminals ¢ Insurance claim

¢ Missing persons

L ¢ Disputed sex

Dead people
i. In cases of fire, explosion and accidents.
ii. When an unknown dead body is found on the
road, fields, railway compartment or water.
iii. In cases of decomposed body.
iv. In cases of mutilated body.
v. Skeleton.

Before identifying the patient in the court, the doctor
should verify the identification marks noted by him.

Corpus Delicti

Corpus delicti ('body of offence’) refers to the principle
that it must be proven that a crime has actually occurred
before a person can be convicted of committing the
crime.! In a charge of homicide, it includes:
i. Positive identification of the dead body (victim)
ii. Proof of its death by criminal act of accused.

m The term includes body of the victim, bullet
or clothing showing marks of the weapon or
photographs showing fatal injures.

m The main part of corpus delecti is the establishment
of identity of the body and infliction of violence in a
particular way, at a particular time and place by the
person or persons charged with crime and none other.

m The identification of a dead body and proof of
corpus delecti is essential before a sentence is passed
in murder trials, as unclaimed, decomposed bodies
or portions of a dead body or bones are sometimes
produced to support a false charge.

Identification data

In living and dead both

. Race and religion

Sex

Age

Teeth

. General development and stature
Anthropometric measurements

. Fingerprints, lip prints and footprints

. External peculiarities, like scar or tattoo
Hair

10. Personal effects: clothes, pocket contents
In living only

= Handwriting

= Speech and voice

» Gait, manner and habit

= Memory and education

© PN U BN

Sex, age and stature are primary characteristics of identifica-
tion—they are unaltered even afer death.

Race and Religion

Important in cases of mass disasters, e.g. in case of
railway accidents or air crashes, when persons of
different races are traveling together.

Race

It is determined by:
i. Clothing: Traditional Indian dress is different from
Western dress.



ii.

iii.

iv.

Cl =
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Complexion: Skin is black in Negroes, brown in
Indians and fair in Europeans (Caucasian).

Eye: Indians have dark or brown iris, while Negroes
have dark brown and Europeans have blue or gray
iris.

Hair: Ethnic variations are discussed in Chapter
5. Indians have black, long and fine hair which is
rounder and thicker than Caucasians or Negroes.
Skull: Cephalic Index (Greek kephale: head) or
index of breadth or cranial index is the percentage
of breadth to length in any skull.?

Maximum transverse breadth of skull

= 100
Maximum anteroposterior length of skull .

Length and breadth are measured by calipers.

e It is useful anthropologically to find out racial
difference from skull shape.® Skull can be
classified into three types based on cephalic
index (CI)—dolichocephalic, brachycephalic,
mesaticephalic (Table 4.1). Another variant
hyperbrachycephalic with very round or broad
head (CI 85-89.9) can be seen in Apert syndrome.

e Since, the Indian skull is Caucasian with few
Negroid characters, we take the value for
Europeans, i.e. 75-79.9.

o It is also useful in estimating the age of fetuses
for legal and obstetrical reasons.

o It has been reported that Cl is 2-3 less in individual
with sickle cell anemia than normal individual.
Difference between Caucasian, Mongolian and Negroid

skull is given in Diff. 4.1.

Type of skull Cephalic index
Dolichocephalic (long-headed) 70-74.9
Mesaticephalic (medium-headed) 75-79.9
Brachycephalic (short-headed) 80-84.9

vi. The indices of long bones may also help in
identifying races; e.g. Brachial index (Radio-humeral
index), Intermembral index, Humero-femoral index
and the Crural index (Tibio-femoral index).

= Brachial index = (Length of Radius/Length of Humerus) x 100
For Europeans: 74.5, Negroes: 78.5

= Crural index = (Length of Tibia/Length of Femur) x 100°
For Indians: 86.5, Negroes: 86.2, Europeans: 83.3.

= Humero-femoral index = (Length of Humerus/Length of
Femur) x 100
For Europeans: 69, Negroes: 72.4

= Intermembral index = (Length of Humerus + Radius/Length
of Femur + Tibia) x 100
For Europeans: > 70, Negroes: < 70.5

‘Mongolian spots”: These hyperpigmented spots or patches are
most often found over the lumbosacral region of infants, and
occur in people of different races (90% of Native Americans, 80%
of Asians and 10% of whites) which help in racial identification.

Religion

m Hindu males are not circumcised, may have sacred
thread, necklace of wooden beads, caste marks
on forehead, tuft of hair on back of the head and
piercing of ear lobes.

m  Muslim males are normally circumcised, have marks
of corns and callosities on lateral aspect of knees and
feet due to their posture during prayer.

m Hindu females put on saris, vermilion on head, silver
toe ornaments, tattoo marks, nose ring aperture in left
nostril and few openings for ear rings along the helix.

Table 4.1: Different types of skull based on cephalic index

Race
Aryans, Aborigines, Negroes
Europeans, Chinese

Mongolian*

Differentiation 4.1: Caucasian/European, Mongolian and Negroid skull

S.No. Feature Caucasians Mongols Negroes
1. | Skull Rounded® Square Narrow and elongated
2. Forehead Raised Inclined Small and compressed
3. | Face Straight lower face— orthognathism | Large and flattened, malar bones | Jaw projecting—prognathism, malar
prominent bones prominent
4. | Orbits Triangular Small, round Square
Nasal opening Narrow and elongated Rounded Broad
6. | Palate Triangular Rounded or horseshoe shaped | Rectangular




m Muslim females put on trousers, no vermilion mark,
nose ring in the septum, several openings on the
helix for ear rings and no tattoo marks.

m Sex: It is the biological term denoting the genetic,
physiologic and anatomical characteristics of an
individual, based on which we can identify ourselves
into ‘males” and ‘females’.

m Gender: Sociological construct that denotes how an
individual identifies according to social norms (social
roles, position and behavior), based on which an
individual exhibits ‘masculine” or ‘feminine’ qualities.
It is the sexual identity of an individual from birth
to puberty and adulthood.”

= Intersex: Intermingling of sexual characters of either
sex in one individual to a varying degree including
the physical form, reproductive organs and sexual
behavior.

In normal cases, in the living:

m Most certain evidence of sex: Possession of ovaries
in females, and testes in males.

s Highly probable evidence of sex: Possession of
sexual structures, e.g. developed breasts and vagina
in females, and male distribution of hair and penis
in males.

m Presumptive evidence of sex: Outward appearance
of individual features, contours of face, clothes, voice
and figure.

Sex determination is required for following reasons:

m [dentification in living: Sex is important in any chain of
identity data and determination of the individuality
of a person.

m Participation in sports: Sex segregation in sports
is based on the long-term endogenous androgen
exposure of men at puberty that lead to the
physiological gap with women.

m For deciding whether an individual can exercise certain
civil rights extended to one sex only.

m For deciding questions relating to legitimacy, divorce,
paternity, marriage, impotence, rape and affiliation.

At present, there are three frequent circumstances
wherein determination of sex has become necessary—
sports, pre-employment and sex specific crimes.
Routinely at birth, identifying biological sex of an
individual is based on ‘external genitalia” (phenotype
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sex), i.e. whether it is penis and scrotum (in males) or
vulva and vagina (in females). Identification of sex” of
an individual may become problematic in:

i. Intersex: They can be natural or acquired (‘hijras’
are castrated before puberty and ‘zenanas’ are
castrated after puberty). They may have features
resembling one sex and the internal gonads
could be of other sex or of both sexes (true
hermaphrodite).

ii. Transvestism: Individuals who cross dresses for
sexual gratification.

iii. Transgender: It is denoting or relating to an
individual whose self-identity does not conform
unambiguously to conventional notions of male or
female gender. It is a state of one’s gender identity
or gender expression not matching one’s assigned
sex.

iv. Transsexuals: Individuals who have undergone
sex change surgeries or sex reassignment (male-
to-female or female-to-male).

v. Concealed sex: Individuals who hide their real
sex for a motive by cross dressing.

vi. Advanced decomposition and skeleton: Sex can
be determined in decomposed body by identifying
uterus or prostrate, which resist putrefaction.

Identification of biological sex in concealed sex and
transvestism can be easily done by physical examination,
but difficulty arises in cases of ambiguous genitalia
wherein the external genitalia are a combination of
both sexes.

Sex Verification Tests

i. Physical morphology: External examination is done
to determine the sex (Diff. 4.2).

ii. Nuclear sexing or sex chromatin or microscopic test:
Buccal epithelial cells or hair follicle cells are
examined microscopically to detect the presence
of ‘Barr body’.

iii. Gonadal biopsy: Detection of ‘internal gonads and sex
chromosomes’ (genotype sex), i.e. the identification
of testes and XY sex chromosomes (in males), or
ovary and XX sex chromosomes (in females) is a
confirmatory method of determining sex.

iv. Gene-based test: Polymerase chain reaction (PCR) is
used to detect SRY gene (sex-determining region
of the Y-chromosome) and/or the DYZ1 region
of Y chromosome which is diagnostic. SRY gene

* To identify whether an individual is ‘male’ or ‘female’, the correct word is ‘sex verification tests” and not ‘gender verification tests’ or

‘femininity testing’.
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Differentiation 4.2: Determination of sex from physical/morphological feature

S.No. Feature Male Female
1. | General built Muscular, strong, stout Less muscular, delicate, slender
2. | Scalp hair Short, thick, coarse Long, fine, thin
3. | Facial hair Present Absent
4. | Pubic hair Thick, coarse, extends upwards with apex at | Thin, fine, horizontal, covers mons veneris (triangular)
umbilicus (rhomboidal)
5. | Adam’s apple Prominent Less prominent
6. | Shoulders Broader than hip Narrower than hip
7. | Waist Not well-defined Well-defined
8. | Trunk Abdominal segment smaller Abdominal segment larger
9. | Thorax Dimensions more Dimensions less
10. | Thighs Cylindrical Conical due to short femur and greater fat
11. | Breasts Not developed Developed after puberty
12. | Uterus and vagina Absent Present
13. | Penis Present Absent
14. | Gonads Testes Ovaries )

V.

is expressed in a small group of somatic cells of
the developing gonads, and it is responsible for
the expression of a male-specific cell membrane
component (the H-Y antigen) and induces them
to become Sertoli cells.

Assay of testosterone levels also helps in differentiating
the sex of an individual. For females, they should
have levels < 10 nmol/1 (lower than the lower
limit of normal for male).

Usually, combinations of all these tests are carried
out to determine the ‘sex’ of the individual. However,
disorders of sexual development always pose a problem
in sex verification tests.

Nuclear Sexing

Definition: It is a method of sexing cells which may help
in determining sex in doubtful cases, decomposed and
mutilated bodies and fragmentary remains (Table 4.2).

Histological Examination

i

Barr body (sex chromatin): It is the condensed,
inactive, single X-chromosome found in the
nuclei of somatic cells of most females and whose
presence is the basis of sex determination tests
that are performed. In XO (Turner’s syndrome)
there will be none, and in XXX there will be two
Barr bodies (Fig. 4.1).” It is seen during mitosis
in the interphase nucleus as dark staining, small

Test Male (%) Female (%)
¢ Barr body 0-4 20-80

¢ Davidson body 0 6

¢ Fluorescent feulgen 0-2 50-70

¢ Quinacrine dihydrochloride 45-80 0-4

Table 4.2: Chromatin positivity in males and females

QQ

TR

XX

Fig. 4.1: Barr body in different karyotypes

planoconvex mass of chromatin lying near the
nuclear membrane (Fig. 4.2).% Buccal smear is
usually used.
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Barr body

9
O
D %OC

Fig. 4.2: Barr body in buccal epithelium

Murray Barr and Edward Bertran while working on stained sections
of nerve cells in cats noticed a tiny, dark staining blob that was
always present only in the nucleus of the female cats and never
in the males.® It was subsequently determined to be inactive
X-chromosome and came to be known as Barr body.

ii. Davidson body: In females, neutrophil leucocytes
contain a small nuclear attachment of drumstick
form (Fig. 4.3).

Sex chromosomes (XX or XY) can be determined in
the cells that are dividing, e.g. bloodstains, cartilage,
bone marrow, teeth pulp and hair root.

In decomposed bodies, sex chromatin is difficult to
make out.

Hair follicles are important for cell sexing since
they resist putrefaction, and both Barr body and
Y-chromosome can be demonstrated.

Quinacrine dihydrochloride is used for staining
Y-chromosome that is seen as bright fluorescent
body.

Fluorescent Feulgen reaction using Acriflavin Schiff
reagent is used for staining X-chromosome that is
seen as bright yellow spot in nuclei.

Disorders of Sexual Development

Disorder of sexual development (DSD) is a broad term
encompassing any condition where external genitalia
are atypical in relation to chromosome and gonads. It
results from some defect in embryonic development.

‘ Sex chromatin |

’ Multi-lobed nucleus |

Fig. 4.3: Davidson body (drumstick appearance) in neutrophil

Earlier, Davidson divided ‘intersex” into four groups:
i. Gonadal agenesis
ii. Gonadal dysgenesis

iii. True hermaphroditism

iv. Pseudohermaphroditism

Currently, the term DSD is used to substitute the
obsolete nomenclature of ‘intersex’, ‘hermaphrodite’
and ‘pseudohermaphrodite’, since they are based only
on identifying the gonads and they fail to take into
consideration whether those gonads are functioning
or not. The new terms and possible diagnosis in such
cases are given in Table 4.3.

Different kinds of DSD have been classified (Flow chart

4.1). Some of these are briefly described below:

1. Ovotesticular DSD (true hermaphroditism): It
is a rare condition; also known as double-sex or
bisexual. Both ovarian and testicular tissues are
present. External genitalia of both sexes exist in one
individual, but sex chromatin may be either male
or female pattern (46XX or 46XY or mosaics). True
hermaphroditism is very similar to mixed gonadal
dysgenesis. The karyotype could be 46XX/46XY or
46XX/47XXY.

2. Gonadal dysgenesis: It refers to a defect in gonad
formation that is characterized by a progressive
loss of primordial germ cells in the developing
gonads of an embryo with consequent formation of
hypoplastic and dysfunctioning gonads composed
mainly of fibrous tissue—streak gonads. External

sexual characters are present, but testes or ovaries
fail to develop at puberty. This is seen in Klinefelter
syndrome, Turner syndrome, XX gonadal dysgenesis
(pure gonadal dysgenesis 46XX), Swyer syndrome
(pure gonadal dysgenesis 46XY), Perrault syndrome
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Table 4.3: Classification of disorders of sexual development (DSD)

New name Possible diagnosis

46XX/46XY
45X/46XY (mixed gonadal dysgenesis)

Old name

True hermaphrodite Ovotesticular DSD

Male pseudohermaphrodite 46XY DSD* Androgen insensitivity syndrome (partial or
Undervirilisation of an XY male complete)

Undermasculinisation of an XY male 5-a-reductase deficiency

Female pseudo-hermaphrodite 46XX DSD Congenital adrenal hyperplasia

Over virilisation of an XX female

Masculinisation of an XX female
XX male or XX sex reversal 46XX testicular DSD
XY sex reversal 46XY complete gonadal dysgenesis

45X0 Turner
47XXY Klinefelter

* Although Y chromosome is the principal decisive factor in human sexual differentiation, prominent exception is 46XY females with complete androgen
insensitivity syndrome (cAlIS).

Gonadal dysgenesis Sex chromosome DSD

Flow chart 4.1: Classification of disorders of sexual development

Disorder of sexual development

! }

Disorder of gonadal sex Disorder of chromosomal sex Disorders of phenotypic sex
(Chromosomal sex is normal; (Number/structure of X or (Normal gonads and chromosomes;
gonads are abnormal) Y chromosome is abnormal) abnormal urogenital tract)

| | |

For example: For example:
¢ Klinefelter syndrome * Androgen insensitivity syndrome
e Turner syndrome » Congenital adrenal hyperplasia

For example:
* Gonadal agenesis
» Testicular dysgenesis syndrome
* Vanishing testes syndrome

(XX gonadal dysgenesis with sensorineural hearing Kiinefelter syndrome
. . 9
loss) and mixed gonadal dysgenesis. Clinical features

i. Klinefelter syndrome: It is the most common = Delay in onset of puberty, gynecomastia at puberty.

sex chromosome disorder associated with male ]

hypogonadism, most common presentation
being 47XXY karyotype.'’ Incidence is 1 in 500;
chances are more with increasing maternal age.
These individuals are anatomically male, but
fail in external genitalia examination, and have
false positive Barr body testing (Box 4.1 and
Fig. 4.4).1113

Axillary and pubic hair are absent, hair on chest and chin are
reduced.

Signs of eunuchoidism, tall stature and abnormal body
proportions (height greater than arm span).

Testes feel normal during childhood, but during adolescence
they are firm, fibrotic, small, and non-tender to palpation.
Azoospermia is present.

Mental deficiency and other abnormalities, such as clinodactyly
or synostosis.

Problems with coordination and social skills.

ii. Turner syndrome: It is the most common sex
chromosome disorder associated with female
hypogonadism with 45XO karyotype (incidence
1 in 2,500 newborns)."* These individuals are
anatomically female, pass in external genitalia
examination, but have false negative Barr body
testing (Box 4.2 and Fig. 4.4).">" This condition
can be recognized at birth by lymphedema of

Diagnosis: Karyotyping using lymphocytes or fibroblasts or
prenatally from aminocytes or chorionic villi, or by determining
the presence of RNA for X-inactive-specific transcriptase (XIST)
in peripheral blood leukocytes by polymerase chain reaction.

Serum testosterone is low, and FSH, LH and estradiol are
elevated. Sometimes, the serum testosterone is normal, but serum
free testosterone is usually low.

Histological features: Testicular dysgenesis with hyalinization of
seminiferous tubules.




Tall stature

Absent frontal
baldness

Reduced beard and
body hair growth

Gynecomastia

Triangular-shaped

pubic hair Cubitus

valgus

Short 4th
metacarpal

Testicular atrophy

Klinefelter syndrome (47XXY)

Review of Forensic Medicine and Toxicology

Short stature

Ptosis and low set of ears
Webbed neck

Coarctation of aorta

Widely spaced
nipples and poor
breast development

Rudimentary ovaries and
primary amenorrhea

Turner syndrome (45X0)

Fig. 4.4: Features seen in Klinefelter and Turner syndrome

Turner syndrome

Clinical features

Short stature, webbed neck

Micrognathia, high-arched palate

Ptosis with low-set ears

Low hairline, widely spaced nipples

Cubitus valgus, short fourth metacarpals, hyperconvex nails
and recurrent otitis media

Lymphedema of hands and feet, pigmented nevi and keloid
formation

Learning disability, often involving visual-spatial skills without
typical mental retardation

Cardiovascular anomalies: Coarctation of the aorta and aortic
stenosis

Renal abnormalities: Hydronephrosis, horseshoe kidney,
hypertension

Increased urinary gonadotrophin exertion

Sexual infantilism due to gonadal dysgenesis with primary
amenorrhea

= High incidence of osteoporosis, type Il diabetes

Diagnosis: Evaluation for childhood short stature often leads
to the diagnosis. Hypogonadism is confirmed in girls who have
high serum levels of FSH and LH. A karyotype showing 45XO
establishes the diagnosis.

dorsum of hands and feet, loose skin folds in
the nape of neck, and low birth weight.

iii. Swyer syndrome: The individuals with pure
gonadal dysplasia and a 46XY karyotype will
display variable degrees of undermasculiniza-

tion, dependent upon the amount of testicular
dysplasia. Both XX and XY gonadal dysgenesis
are due to mutation or deletion of part of the
sequence of the SRY gene.

Mosaicism: It is a genetic abnormality with
mixture of cells with XX and XY, or X and XY
sex chromosomes. Accordingly, there may be
false positive or false negative Barr body tests
depending on number of X chromosomes.
Mixed gonadal dysgenesis: It is a partial
gonadal dysgenesis variant of the Y chromosome
mosaicism, and the subjects have 45XO/46XY
karyotype being characterized by unilateral
testis, a contralateral streak gonad, persistent
miillerian ductal structures ipsilateral with the
streak gonad and varying levels of external
genitalia undervirilization.

iv.

= Men with Klinefelter syndrome are at a higher risk of
autoimmune diseases, diabetes mellitus, leg ulcers, osteopenia
and osteoporosis, tumors (breast and germ cells), gonadotroph
adenoma and gonadotroph hyperplasia liver adenoma, SLE,
rheumatoid arthritis and Sjogren syndrome.

Hypergonadotropic hypogonadism (defective development
of testes or ovaries and associated with excess pituitary
gonadotropin secretion) is seen in Klinefelter syndrome, Noonan
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syndrome, viral orchitis (mumps), cytotoxic drugs and testicular
irradiation. In women with hypergonadotropic hypogonadism,
the most common cause is Turner syndrome.'>%°

= Cardiovascular disease is the most common cause of death in
adult women with Turner syndrome. Most common heart defects
are bicuspid aortic valve (30% of children), coarctation of the
aorta (5-10%) and aortic dissection.?’ Other anomalies seen are
hypoplasic left-heart syndrome, partial anomalous pulmonary
venous drainage and atrial septal defects.

3. Androgen receptor deficiency: Androgen insensitivity
is caused by receptors that are insensitive to
androgens, particularly testosterone. The basic
etiology is mutation in the androgen receptor gene.
As a result, the individual even though genetically
male (XY) and possess testes would fail to develop
male characteristics. These individuals would
develop as female but would fail the Barr body
test as they have only one X chromosome. These
individuals are born and raised as girls and have
female gender identity. It can be:

i. Complete androgen insensitivity syndrome
(cAIS), previously known as testicular feminiza-
tion syndrome (most common form of male
pseudohermaphroditism), is an X-linked
recessive condition resulting in failure of normal
masculinization of the external genitalia in
genetically male (XY) individual. They have female
external genitalia with normal labia, clitoris and
vaginal introitus with normal size breasts but with
primary amenorrhea and scanty or absent axillary
and pubic hair. Internally, there is a short blind-
pouch vagina with absence of uterus, fallopian
tubes and ovaries.?*

ii. Incomplete androgen insensitivity: The phenotype
of individuals with partial androgen insensitivity
syndrome may range from mildly virilized female
external genitalia (clitorimegaly without other
external anomalies) to mildly undervirilized male
external genitalia (hypospadias and/or diminished
penile size) with gynecomastia. They tend to be tall.
In either case, affected individuals have normal

testes with normal production of testosterone and

normal conversion to dihydrotestosterone (DHT),
which differentiates this condition from 5-alpha
reductase deficiency.

. 5-a reductase deficiency (5-ARD): This is an autoso-
mal recessive sex-limited condition resulting in the
inability to convert testosterone to dihydrotestoster-
one (DHT). Since, DHT is required for the normal
masculinization of the external genitalia in utero,

genetic males with 5-ARD deficiency are born with
ambiguous genitalia. The individual presents with a
clitoral-like phallus, markedly bifid scrotum, pseu-
dovaginal blind-ending introitus with perineoscrotal
hypospadias and a rudimentary prostate. The uterus
and fallopian tubes are absent. Testes are intact and
are usually found in the inguinal canal or scrotum
or occasionally in the abdomen. At puberty, mus-
culature, body and facial hair develop owing to
normal levels of testosterone. These individuals fail
in external examination of genitals and fail in Barr
body testing.

5. Congenital adrenal hyperplasia (CAH): It is a
condition wherein adrenal glands produce excessive
amounts of testosterone in females. These individuals
develop secondary male characteristics but are
genetically female (46XX, DSD), lacking testes and
male reproductive organs (masculinized females).
Among the various forms of CAH, the 21-hydroxylase
deficiency resulting from mutations or deletions of
CYP21A, is most common but sexual ambiguity
can also be seen in defects in 17-hydroxylase,
3p-hydroxysteroid dehydrogenase, 17-ketosteroid
reductase and 11B-hydroxylase.**?* Females appear
phenotypically female at birth, but do not develop
breasts or menstruate in adolescence; they may
present with hypertension. Genital anomalies range
from complete fusion of the labioscrotal folds and
a phallic urethra to clitoromegaly, partial fusion of
the labioscrotal folds, or both. These individuals fail
in external examination of genitals but would have
positive Barr body testing.*

Recently, the Supreme Court directed the Government
to include transgender people in all welfare programs
for the poor, including education, health care and jobs.
The court noted that it is the right of every human
being to choose their gender while granting rights to
those who identify themselves as neither male nor
female. All documents (including voter/Aadhar card)
will now have a third category marked ‘transgender’.
It would only apply to transgender people but not to
gays, lesbians or bisexuals.

Sex from Skeletal Remains

m Recognizable sex differences appear after puberty
except in pelvis. In pelvis, sex features are independent
of each other and one may even contradict the other
in same pelvis.
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m The sex of long bones can be determined on the

is given in Table 4.3 (as reported by Krogman

Table 4.3: Accuracy of sexing based on skeletal remains

basis of medullary index from tibia, humerus, ulna
and radius. Sternum is least useful.

The accuracy in sexing from adult skeletal remains
).27

Skeletal remains Accuracy in sexing (%)
Entire skeleton 100
Skull + Pelvis 98
Pelvis alone (best single bone)?® 95
Skull alone 92
Long bones 80-85
Long bones + Pelvis 98

Kimura’s Base-wing index =
Width of wing (ala of sacrum)
Width of base (transverse diameter of body of S1)

x 100

Chilotic line: It is an anthropometric line extending from the
posterior aspect of the iliopectineal eminence to the closest point
on the anterior auricular margin (the pelvic segment) and then
to the iliac crest (the sacral portion). Since the pelvic segment is
predominant in females and the sacral segment is predominant in
males, the chilotic index may be used to identify the sex of human
skeletal remains.>

Sacral part of chilotic line

Chilotic line index = 100

Pelvic part of the chilotic line

Traits diagnostic of sex from skeleton are given in Diff.

4.3 to 4.6 and Table 4.4.

The preauricular sulcus has been described as a characteristic
of the female pelvis. The pelvic portion of the anterior sacroiliac
ligament is attached to it. Its prominence results from obstetrical
trauma during the course of delivery which allows for differentiation
between nulliparous women and males vs females who have
given birth.?®

Age determination can be done through many means,
and an analysis of all possible age-related attributes
is best for an overall estimate. Some of the utilized
features include:
i. Dental eruption
ii. Epiphyseal unions
iii. Pubic symphyseal morphology
iv. Cranial suture closures
v. Mandibular and sacral changes
vi. Miscellaneous
a. Secondary sexual characters
b. Age-related degenerative conditions.

Differentiation 4.3: Male and female skull (Fig. 4.5)

S.No. Feature Male skull

Female skull

1. | General appearance

Larger, heavier, rugged, marked muscular ridges

Smaller, lighter, walls thinner, smoother

2. | Forehead Receding, irregular, rough, less rounded Vertical, round, full, infantile, smooth
3. | Cranial capacity More capacious (1450-1550 cc) Less capacious (1300-1350 cc)
4. | Glabella Prominent Less prominent
5. | Supraorbital/supraciliary ridge Prominent Less prominent
6. | Frontonasal junction Distinct angulation Smoothly curved
7. | Orbits Square, rounded margins, small Rounded, sharp margins, large
8. | Frontal and parietal eminence Less prominent Prominent
9. | Zygomatic arch Prominent Not prominent
10. | Occipital area (muscle markings and | Prominent Not prominent

protuberance)

11. | Mastoid process Large, round, blunt

Small, smooth, pointed

12. | Digastric groove Deep

Shallow

13. | Condylar facet Long, narrow

Short, broad

14. | Palate

Large, U-shaped, broad

Small, parabolic

15. | Foramen magnum

Relatively large, long

Small, round

16. | External auditory meatus

Bony ridge along upper border prominent

Often absent
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( Differentiation 4.4: Male and female mandible (Fig. 4.6)
S.No.  Feature Male mandible Female mandible

1. | General appearance Larger, thicker Smaller, thinner
2. | Chin (symphysis menti) Square or U-shaped Rounded
3. | Angle of body with ramus Less obtuse (< 125°), prominent More obtuse, not prominent
4. | Angle of mandible (gonion) Everted Inverted
5. | Body height at symphysis Greater Smaller
6. | Ascending ramus Greater breadth Smaller breadth
7. | Ramus flexure Rearward angulation of the posterior border of ramus | Straight ramus

L 8. | Muscular markings Prominent Not prominent

Sloping

forehead
Prominent Vertical
glabella forehead

Distinct nasion

Round
orbit Rounded

occiput

Rectangular/
Square orbit

Prominent occiput

Prominent Large mastoid Small mastoid
zygomatic

arch

Ramus flexure .
Straight ramus

Fig. 4.5: Male and female skull

Ramus

flexure traight
ramus

.

Less obtuse More obtuse
angle (<125°) angle
4 U
Square or U-shaped Rounded

Fig. 4.6: Male and female mandible
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Differentiation 4.5: Male and female pelvis (Figs 4.7 and 4.8)

S.No. | Feature Male pelvis Female pelvis
1. General appearance Massive, rougher, prominent muscular | Less massive, slender, smoother, muscular
markings markings not prominent
Shape Deep funnel Flat bowl
3. Preauricular sulcus (attachment of | Not frequent, narrow, shallow More frequent, broad, deep
anterior sacroiliac ligament)
4. Acetabulum Large, 52 mm diameter Small, 46 mm diameter
5. Obturator foramen (Fig. 4.9) Large, oval, base upwards Small, triangular, apex forwards
6. Greater sciatic notch (Fig. 4.10) Narrow, deep, small Broad, shallow, large
7. lliopectineal line Well-marked, rough Rounded, smooth
8. Ischial tuberosity Inverted Everted
9. Body of pubis (Fig. 4.9) Narrow, triangular Broad, square, pits on posterior surface, if
borne children
10. Subpubic angle V-shaped, sharp angle, 70°-75° U-shaped, rounded, broader angle, 90°-100°
11. Pelvic brim or inlet Heart-shaped Circular or elliptical shaped
12. Pelvic cavity Conical, funnel shaped Broad, round
13. Pelvic outlet Smaller Larger
14. Sacroiliac articulation Large, extends to 22-3 vertebrae Small, extends to 2-2Y> vertebrae
15. Auricular surface (Fig. 4.10) Raised Flat
L 16. Coccyx Less movable More movable J

Heart-shaped
inlet

Abrupt curve of
last 2 segments

Elliptical/
circular inlet

Fig. 4.7: Pelvis: superior view

V-shaped

U-shaped
subpubic angle

Fig. 4.8: Male and female pelvis
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Differentiation 4.6: Male and female sacrum (Fig. 4.11)

S.No. | Feature Male sacrum Female sacrum
1 General appearance Larger, heavier, rough, narrow Smaller, lighter, smooth, broad
2 Breadth of body of 1st sacral vertebra More than breadth of one side ala Less than breadth of one side ala
3. | Inner curvature (Fig. 4.7) Uniformly curved anteriorly Abruptly curved at the last two segments
4 Sacroiliac articulation Extends upto 3rd segment Extends upto 2-2%> segment
5 Sacroiliac joint surface Large, less sharply angulated L-shaped, elevated anteriorly

Table 4.4: Diagnostic indexes for determination of sex

S.No. Index Formula Male Female
1.  Washburn/Ischiopubic index Length of pubis 73-94 91-115
—2———=———x100
Length of ischium
2.  Sciatic notch index Width of sciatic notch 100 4-5 5-6

Depth of sciatic notch

3.  Sternal index Length of manubrium 100 46.2 543
Length of body
4. Corporobasal index’! Breadth of body of Ist sacral vertebra _ o >42 <42
Breadth of base of sacrum
5. Sacralindex Transverse diameter of base of sacrum T <114 >114

Anterior length of sacrum

Pubis Pubis
(Narrow and (Broad and Sciatic
triangular) square) notch
Large Small

Oval Triangular

Base Apex \ .
upwards forwards Auricular

surface

Fig. 4.9: Pelvis: Obturator foramen Fig. 4.10: Pelvis: Greater sciatic notch and auricular surface

N2
Q D Dorsal Ventral
side side
) 0 Broader
and more
0 0 triangular
Q (2

Front Side
Fig. 4.11: Sacrum

Deep

(

§ W0
000 o




Dentition in Determining Age

Age can be determined by using the criteria like
eruption and calcification of teeth, Stack’s method, Miles
method, Boyde’s method and Gustafson’s method.®
m Alveolar cavities which contain teeth are formed
around the 3-4th month of intrauterine life (IUL).

m At birth, rudiments of all the temporary teeth and
the 1st permanent molars may be found in jaw.

m Each tooth has a crown, neck and a root embedded
in jaw bone (Fig. 4.12).

m Teeth are composed of dentin covered on the crown
by enamel and on the root by cementum which
is attached to the alveolar bone by periodontal
membrane. Tooth enamel is the hardest substance
in the body containing primarily hydroxypatite
(crystalline calcium phosphate).®

m Tooth formation proceeds in an invariable sequence.
The first radiographic evidence is formation of a
bony crypt followed by mineralization of crown tips.
Mineralization proceeds from crown tips down the
sides of the tooth.**
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m Root mineralization does not begin until crown
formation is complete and root formation ceases
with the reduction of apical foramen. As the root
becomes longer, the crown erupts through the bone.

m Mineralization of deciduous dentition begins in utero,
early in 2nd trimester, and root formation of third
molar may not be complete until 20 years of age.

m During eruption of a permanent tooth, the overlying
root of its deciduous predecessor simultaneously
undergoes absorption, until only the crown remains.
The unsupported crown then falls off.

m Age of eruption of teeth depends upon:

i. Heredity

ii. Environment

iii. Nutrition

iv. Endocrine factors.

Each individual has two sets of teeth (Diff. 4.7)
i. Temporary/deciduous/milk teeth
ii. Permanent teeth

Temporary teeth

m 20 in number: 4 incisors, 2 canines and 4 molars in
W\ Enamel each jaw (Table 4.5 and Fig. 4.13).”
Crown ) m The eruption of the deciduous teeth commences
Dentin at about 6-7 months after birth and is completed
about 2nd-3rd year.”’ The lower central incisors
Neck — Pulp anteceding those of the upper.*®* However, upper
lateral incisor erupts earlier than its lower quadrant
counterpart.
Cementum » In ill-nourished children, especially in rickets, denti-
Root — Periodontal tion may be delayed.
membrane m In congenital syphilis, teeth may be premature or
even present at birth.
Nerve and
blood supply ~ Permanent teeth: 32 in number—4 incisors, 4 pre-
molars, 2 canines and 6 molars in each jaw (Table 4.6
Fig. 4.12: Parts of a tooth and Fig. 4.14).
Differentiation 4.7: Temporary and permanent teeth )
S.No.  Feature Temporary teeth Permanent teeth
1. | Size Smaller, lighter, narrower, except temporary molars | Heavier, stronger, broader, except permanent
which are longer than permanent premolars premolars
2. | Direction of anterior teeth Vertical Inclined forward
3. | Crown color China-white Ivory-white
4. | Neck More constricted Less constricted
5. | Ridge* Present at the junction of the crown and the root | Not present
6. | Root Roots of molars are smaller, more divergent Roots of molars are larger, less divergent
7. | Incisors Smooth incisal edge Ridged, especially on incisal surface
8. | Radiology Presence of tooth germ beneath tooth will suggest | No such thing visible in case of permanent teeth
L that tooth is temporary )




Table 4.5: Eruption of deciduous teeth
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S.No. Tooth Eruption (months) No. of teeth
1. Central incisor
+ Lower3?33 6-8 2
* Upper 7-9 4
2. Lateral incisor
* Upper 7-9 6
+ Lower 10-12 8
First molar 12-14 12
4, Canine 17-18 16
Second molar 20-30 (2-2"2years)®’ 20

Upper jaw

Central incisor (7-9)
OO%’C Lateral incisor (7-9)
Q Q— Canine (17-18)
9

First molar (12-14)
Second molar (20-30)

Primary
teeth

20-30
12-14

(J —17-18
8 4 p OSEEE—TY
X 23‘1812

Lower jaw

m T

Fig. 4.13: Eruption of deciduous teeth (in months)

Developmentally teeth are divided into 2 sets:

a.

Super-added permanent teeth: These teeth do not
have deciduous predecessors. All permanent molars
belong to this category (6 in each jaw).

b. Successional permanent teeth: These teeth erupt in

place of deciduous teeth, e.g. permanent premolars
erupt in place of deciduous molars (10 in each jaw).

m Usually permanent tooth erupts first in lower jaw.
m Permanent teeth appear few months earlier in girls

than in boys.

Eruption of teeth is useful in estimating age upto 15
years. The third molar (wisdom tooth) erupts after
this time, but is so variable in eruption that it is not
a reliable age indicator.

The mandibular third molar is the most commonly
impacted tooth in the mouth and is closely followed
by maxillary third molar, maxillary canine and
mandibular canine respectively.*?

Table 4.6: Eruption of permanent teeth

S.No. Tooth Eruption (years)

1. First molar® 6-7

2. Central incisor 6-8

3. Lateral incisor?! 7-9

4. First premolar 9-11

5.  Second premolar 10-12

6. Canine 11-12

7. Second molar 12-14

L 8. Third molar 17-25 )
Upper jaw Central incisor (6-8)

Lateral incisor (7-9)
Canine (11-12)

First premolar (9-11)
Second premolar (10-12)

First molar (6-7)
Second molar (12-14)

Third molar (17-25)

Fig. 4.14: Eruption of permanent teeth (in years)

m If, in the jaw all 3rd molars are present, then the age
is over 18 years, but their absence gives no certain
idea about age.

An impacted tooth is the one that fails to erupt into proper
function in the dental arch within the expected time.

Spacing of jaw: After eruption of 2nd molars, the
ramus of mandible grows behind to make room for
the eruption of 3rd molar teeth which is known as
spacing of the jaw.

Period of mixed dentition: Starting from the day

of eruption of first permanent molar till before the

eruption of last permanent canine—both temporary and

permanent teeth are present in the jaw. This duration is

known as period of mixed dentition (Table 4.7). Usually,

it is between 6-11 years, but may persist until 12-13

years.®3

m From 6-11 years, the number remains 24 because as
and when a tooth erupts, it displaces another and
the number remains constant.

m There is addition of teeth from the age of 12-14 years,
when the second molar erupts and the total number
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Table 4.7: Number of teeth with age

Age (years) Number of teeth

2-5 20 (All deciduous)

6 21-24  (Eruption of 1st permanent molars)

7-9 24 (12 permanent—8 incisors, 4 molars)**
(12 deciduous—4 canines, 8 molars)

10 24 (16 permanent—38 incisors, 4 molars,
4 premolars)*®

(8 deciduous—second molars and canines)

11 24 (20 permanent—~8 incisors, 4 molars, 8
premolars)*’

(4 deciduous—canines)

12-14 25-28  (Eruption of 2nd permanent molars)
14-17 28 (All permanent)
17-25 29-32  (Eruption of 3rd molars)

becomes 28. Then, the number remains constant till
17 years and again 4 more teeth are added from
17-25 years and the number becomes 32.

= Stack’s method: Stack evolved a method to estimate the age
from the weight of the erupting teeth of fetus and infant.
He provided a regression line of weight of growing dental
tissues against age (from 5 months in utero to postnatal age
of 7 months).*®

Age (weeks) Sum of teeth weight (mg)
28 (prenatal) 60
40 (prenatal) 460
2 (postnatal) 530
30 (postnatal) 1840

= Boyde’s method: This method, applicable mainly to estimate
age of dead infants, is based on counting the number of
cross striations in the enamel of teeth (incremental lines) from
neonatal line onwards. Neonatal line is formed soon after birth
and can be seen in about 3 weeks, or by electron microscopy
1-2 days after birth.

Estimation of age from teeth beyond 25 years

Miles” method: The amount of wear on all three
permanent molars occurs at comparable rates which
can be assessed, and age estimation made on the
basis of comparison to the baseline. Miles also
developed a method to determine age at death by
measuring the thickness of enamel and dentin from
neonatal line and divided it by appropriate daily
rate of formation.

Gustafson’s method

Aspartic acid racemization

Chemical method: Estimation of nitrogen content
of enamel (increases with age), carbonate content
(decreases with age) and concentration of ions—Cu,
Se and Fe (increases with age).

Radiocarbon dating of tooth enamel: It may give a
precise estimation of an individual’s date of birth.

Of the non-destructive methods (where tooth is

not required to be taken out), assessing stages of
development of the mineralization of the teeth using
radiographs are more reliable than those using tooth
counts. Amino acid racemization is considered to be most
reliable destructive method of dental age estimation.

Gustafson’s Method

Age estimation consists of microscopic examination
of longitudinal section of central part of the tooth
to assess changes in teeth as a result of wear and
tear with advancing age.*’
Estimate age between 25-60 years.?
Useful only while examining a dead body or
skeletal remains, as teeth need to be extracted for
examination.

It is based on criteria given in Table 4.8 (Fig. 4.12).

0

Table 4.8: Gustafson’s criteria

S.No. Changes Description

1. Attrition Wearing down of occlusal surface due to mastication, first involving enamel, then dentin and lastly pulp.
Periodontosis Retraction of gum margin and loosening of tooth exposing the neck and adjacent parts of roots.

2
3.  Secondary dentin  Progressive infilling of the dental pulp cavity, decreases the size of cavity and may completely obliterate it.
4

Cementum Cementum increase in thickness around the root due to changes in tooth position, continuously deposited
apposition throughout life and forms incremental lines.
5. Root resorption Involves both cementum and dentin. Starts at apex and extends upwards.

6.  Root transparency Occurs in root from below upwards in lower jaw and above downwards in upper jaw due to rarefaction of the
dentin tissue. Most reliable of all criteria.”’
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Before tooth is extracted from the body, degree of periodontosis
is estimated.

Tooth is ground down on glass slabs from both sides to about 1
mm, which allows estimation of transparency, then it is further
ground to about ¥4 mm for microscopic examination.
Anterior teeth are more suitable than posterior teeth. Merit
decreases from incisors to premolars, molars are quite
unsuitable.

All changes are absent at 15 years. Error is + 10-15 years. Limit
of error increases above 50 years of age.

0-3 points are allotted to indicate the degree of any of these
changes:

0-No change

1-Beginning of change

2-Obvious change

3-Maximum change

Histological technique: It is based on the counting of
incremental lines in dental cementum added to the average age
of tooth eruption for the estimation of the age at death. The
amount of dentin laid down after the formation of the neonatal
line in deciduous dentition, and counting of cross-striations and
striae of Retzius in primary and secondary enamel may help
in finding the chronological age. Once enamel depositions are
complete, the use of cemental annulations rings can be used.
Aspartic acid racemization: The analysis has been done on
both tooth enamel and crown dentin with analysis of dentin
giving more accurate age estimation than enamel. During the
course of aging, L-forms of amino acids are transformed by
racemization to D-forms. Thus, the extent of racemization of
amino acids may be used to estimate the age (time that has
lapsed since the dentin was laid down and when the ratio was
zero). Of all amino acids, aspartic acid has one of the fastest
racemization rates and most commonly used for age estimation.
Radiocarbon analysis of tooth enamel: This method is used
to determine the year of tooth formation based on levels of
radiocarbon present in tooth enamel.

Other Information from Teeth

m Sex determination

i. Visual and microscopic: Mandibular canines
show the greatest dimensional differences with
larger teeth in males than in females. Optical
scanner and radiogrammetric measurements of
root length and crown diameter of mandibular
permanent teeth help in sex determination.

- Identifying Y-chromosome in dental pulp tissue
using quinacrine and fluorescent microscopy.

- Isolation of sex-specific banding patterns in
DNA profiles of X and Y-chromosomes.

ii. Sex determination from enamel protein: Amelogenin
(AMEL) is a major protein found in human enamel.
It has a different signature in male and female.

Race

i. “Shovel-shaped’ upper central incisors can be found
in most Mongoloids and Americans. In white
races, lateral incisor in upper jaw is smaller than
the central, especially in females.

ii. Carabelli’s cusp (seen in whites), taurodontism (bull
tooth) and enamel pearls (common in Mongoloids)
have been listed as racial determinants.

= Carabelli’s tubercle is an anomalous cusp on the mesial palatal
surface of the upper first permanent molars, most commonly
seen among Europeans (75-85%) (50% of American whites and
34% of Afro-Americans).

= Taurodontism is an aberration of teeth that lacks the
constriction at the level of the cementoenamel junction
characterized by elongated pulp chambers and apical
displacement of bifurcation or trifurcation of the roots, giving it
a rectangular shape. The term means ‘bull like' teeth, and derived
from similarity of these teeth to those of cud chewing animals.

= Taurodontism, especially in maxillary molars, enamel pearls
on premolars and congenital lack of upper 3rd molars are
commonly seen in Mongoloids.

Occupation and habits
i. Cobblers or tailors usually show notched upper
incisors from wear and tear.
ii. Dark brown stains on the back of incisors are
seen in ‘cigarette smokers’.
Social status: From general cleanliness, dentures and
dental fillings by gold, silver or other metal.

Age from Ossification of Bones

The clavicle is the first bone to ossify in the body
from two membranous primary ossification centers
during the 5-6th postovulatory week. A secondary
center forms in the sternal end between 15-17 years
and fuses by 20-22 years. In majority of the bones,
primary centers of ossification appear between 7th and
12th weeks of intrauterine life.”* By the age of 11-12th
week of IUL, there are 806 centers of ossification.
At birth, there are about 450 ossification centers.’
The adult human skeleton has 206 bones, this shows
that 600 centers of bone growth have disappeared,
i.e. they have united with adjacent centers to give
rise to adult bone.

The process of appearance and union has a sequence
and time (approximate age ranges) (Table 4.9).
Ossification begins centrally in an epiphysis and
spreads peripherally as it gets bigger.

Process of union of epiphysis and diaphysis is called
fusion. Union is a process not an event.

3



S.No. Bone

1. Sternum .
*
*
*
*

2.  Clavicle

3.  Scapula .
*

Uppper Limb
4. Humerus

* 6 4 6 0 0 0

5.  Radius

*

6. Ulna .

7.  Carpals
Lower Limb
8. HipBone

* & o o

9. Femur

* & o o

10. Tibia

* o

11. Fibula .

12. Tarsals .

at about 14-15 years
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Table 4.9: Appearance of ossification centers (in males)

Centers of ossification

Manubrium
1st sternebrae

2nd and 3rd sternebrae

4th sternebrae
Xiphisternum

Medial end

Coracoid base
Acromion process

Head

Greater tubercle
Lesser tubercle
Capitulum
Trochlea

Lateral epicondyle
Medial epicondyle

* Upper end

Lower end

Upper end>*
Lower end

Pisiform

Ischiopubic rami
Triradiate cartilage
lliac crest

Ischial tuberosity

Head

Greater trochanter
Lesser trochanter
Lower end

Upper end
Lower end

Upper end
Lower end

Calcaneum
Talus
Cuboid

Age of appearance

5th month IUL
5th month IUL
7th month UL }
10th month UL
3rd year postnatal

15-17 years

10-11 years
14-15 years

3 years
5 years

1 year }

1 year }

9-10 years
10-11 years
5-6 years
5-6 years
1-2 years
8-9 years
5-6 years

9-12 years

15-16 years
16-17 years

1 year
4 years
14 years

9 months UL (at birth)

At birth

1 year

4 years

2 years

5th month IUL
7th month UL
9th month IUL

Age of union

60-70 years (manubriosternal joint)

14-25 years (from below upwards; 3rd and
4th-15 years; 2nd and 3rd-20 years; 1st and
2nd-25 years)

40-45 years (with body)

20-22 years

14-15 years
17-18 years

At 5-6 years, the three fuses
together (conjoint epiphysis) and at
17-18 years, fuses with the shaft
At 14-15 years, all three

fuses with the shaft*

16 years

15-17 years
17-19 years

15-17 years
17-19 years

7 years

12-14 years
19-21 years
20-22 years

17-18 years
14-15 years
15-17 years
17-18 years

17-18 years
16-17 years

17-18 years
16-17 years

17-18 years

* Ossification centers of lateral epicondyle, capitulum and trochlea fuse with each other at about 13-14 years to form a conjoint epiphysis which fuses with shaft

m Some researchers have used five grades of

m If all the epiphyses of all the long bones are united,

epiphyseal union: unobservable (0), beginning
(1), active (2), recent (3) and complete (4), and
these offer a possibly more accurate estimate
of age.

Capitate and hamate ossifies during infancy (1 year),
the former preceding the later.”>”® Between 2-6
years, the number of carpal bones present on X-ray
represents the approximate age in years, e.g. 3 carpal
bones—3 years (Fig. 4.15).%7%

the person is most probably over 25 years of age.
X-rays of elbow, wrist, clavicle and shoulder joints
(upper extremity) and hip, knee and ankle joints
(lower extremity) are usually recommended to
determine the age before 25 years of age.
Determination of age based on the union of epiphyses
with a range of = 6 months is given in Table 4.10.
In females, epiphyseal union occurs 1-2 years earlier
than males.
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1 year
(3—4 months)

1 year
(2nd month)
6—7 years
3 years
Trapezoid
9-12 years )
Capitate Trapezium 8years

Scaphoid

4 years

5 years

Fig. 4.15: Sequence of ossification of carpal bones (simplified)

Table 4.10: Radiological age determination (before 25 years)

Age (years)
S.No. Site for X-ray (region)
Female Male
1. Elbow 13-14 15-16
2. Wrist® 16-17 18-19
3. Shoulder 17-18 18-19
4, lliac crest®? 18-19 19-21
5. lIschial tuberosity and 21-22 21-23
inner end of clavicle

Age Determination in Adults Over 25 Years

After the age of 25 years, estimation of age becomes
more uncertain.

Symphyseal Surface of Pubis

m The pubic symphyseal face in the young is
characterized by an undulating surface, such as the
crenulated surface of a typical non-fused epiphyseal
plate.

m This surface undergoes a regular progressive change
from 18 years onwards.

m It is the best single criterion for determining age-at-
death for individuals from third to fifth decade.®®
= Morphologic changes seen in males with increasing

age are given in Table 4.11 and Figure 4.16.

m Various features that are noted on the symphyseal
surface—ridges and furrows, dorsal margin, ventral
bevelling, lower extremity, ossific nodule, upper
extremity, ventral rampart, dorsal plateau and
symphyseal rim.

Skull Suture Closure (Table 4.12 and Fig. 4.17)

m This method estimates age upon the degree of
closure, union or ossification of the cranial sutures.

Table 4.11: Age determination from pubic symphysis (in males)

Age Features

< 20 years Compact bone near its surface

About 20 years ¢ Surface markedly irregular/uneven
+ Ridges runs transversely across articular surface
25-40 years ¢ Ridges gradually disappear

¢ Surface has granular appearance
+ Outer and inner margins completely defined

40+(Early 5th Oval smooth surface with raised upper and lower
decade) ends

Late 5th decade
50+(6th decade)

Narrow beaded rim develops on margin

Erosion of surface and breakdown of ventral
margins
60+(7th decade) Surface becomes irregularly eroded

Note: If male criteria are used for females, the age would be underestimated
by about 10 years.

Table 4.12: Age determination from skull suture closure

S.No. Suture closure Age

1. Posterior fontanelle (occipital)®* At birth to 6 months

2. Anterior fontanelle (bregma)®® 1Y2-2 years
3.  Two halves of mandible 1-2 years
4.  Metopic suture (between frontal  2-4 years, may remain

bones) unfused

5.  Basiocciput and basisphenoid 18-20 years (females)

20-22 (males)
45-50 years
60-70 years

6. Lambdoid suture

Parieto-temporal

About 20 years

25-30 years 30-35years 35-45years 50+

Fig. 4.16: Changes in pubic symphyseal surface with age

Frontal bones Metopic suture

W— (2—4 years)

Anterior fontanelle y —— Coronal suture
(12—2 years) /

Sagittal suture —

_— . Parietal bones

Posterior fontanelle K
(at birth to 6 months) \

Occipital bone = _

Lambdoid suture

Fig. 4.17: Normal skull of the newborn




m The closure of the skull sutures is considered to be a
reasonably reliable index of age estimation between
25-40 years of age (useful in living also).

m Closure of skull sutures begins on the inner side
(endocranially) 5-10 years earlier than on the outer
side (ectocranially). The closure of ectocranial suture
is variable and it may not close at all (lapsed union).
It is more commonly seen in sagittal suture.

m The most successful estimate of age is done from sagittal
suture, followed by lambdoid and then coronal. The
sutures start closing on the inner side at about 25
years of age. On the outer side, posterior one-third
of sagittal suture closes at about 3040 years; anterior
one-third of sagittal and lower half of coronal at
about 40-50 years; and middle of sagittal and upper
half of the coronal at about 50-60 years (Fig. 4.18).

m A lateral head skiagram is preferable for observing
the sutures.

Age Estimation from Mandible
It is given in Diff. 4.8.

&0 40-50

30—y 0

Basi-occiput
Basi-sphenoid
(Fuses by 20-22 years)

Fig. 4.18: Age (in years) of skull suture closure
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Sacrum

The five sacral vertebrae remain separated by cartilage
until puberty, and with the onset of puberty, ossification
of intervertebral discs starts from below upwards and
fusion becomes complete by 20-25 years.

General Features in Estimation of Age

It includes secondary sexual characters, baldness or
graying of hair, arcus senilis and skeletal changes.

Secondary sexual characters

In males

m The first sign of puberty in boys is increase in size
of the testicles (gonadarche), seen at about 13-14 years
which is followed a few months later by the growth
of pubic hair (pubarche) and enlargement of penis.®®

m At about 15 years, hair is moderately grown on
pubis, and hair begins to grow in axilla.

m At about 16 years, hair in pubis is well grown, and
external genitalia have adult appearance. Hair begins
to appear between 16-18 years on face, and voice
becomes hoarse.

In females

m The first sign of puberty in girls is the development
of breasts (thelarche), seen at about 10-12 years.67
Development of pubic hair and the external genitalia
is usually the second change seen within 2 months
of thelarche. The first menstrual bleeding (menarche)
occurs at an average age of 13 years.

m At about 14-15 years, pubic hair is well grown and
hair appears in axilla.

Older years

Many non-pathogenic conditions such as arthritis and
osteoporosis become more prevalent and pronounced
in old age and can be used as corroborative evidence
in the determination of age.

Differentiation 4.8: Mandibles of infancy, adult and old age (Fig. 4.19)

S.No. | Feature Infancy Adult Old age
1. Body Shallow Thick and long Shallow
2. Ramus Short, oblique, forms obtuse angle | Less obtuse angle Obtuse angle with body (about
with body 140°)
3. Mental foramen Opens near the lower margin and | Opens midway between upper | Opens near the alveolar margin

directed forwards

and lower margins and directed
horizontally backwards

At a lower level than coronoid
process

4. Condyloid process

Elongated and projects above
coronoid process

Neck is bent backwards




ii.

iii.

iv.
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"

Condyloid process
Head

Coronoid process
Neck

Ramus

Mental
foramen
(midway)

Body

Mental protuberance

Alveolar border

\

el

Neck
(bent backwards)

Fig. 4.19: Mandible at different ages

Baldness or graying of hair does not carry much
value in calculating age. But, pubic hair does not
turn gray before 50-55 years.

Arcus senilis: Opaque zone around periphery

of cornea may be noticed as a result of lipoid

degeneration after 50 years, but is not complete
before 60 years.

Pterygia: Localized, elevated yellow-white areas

that develop on the conjunctiva and cornea. Located

most often nasally but sometimes temporally, and
are usually bilateral. Pterygia are generally found
in middle-aged or elderly individuals.

Skeletal changes

e Thyroid and cricoid cartilage (1st tracheal ring)
tend to ossify by about 45-50 years.

o Greater cornu fuse with the body of hyoid by
40-45 years.

e Xiphisternum and manubrium unite with the
body of sternum around 40 years and above 50
years respectively.®®

o Lipping of lumbar vertebrae occurs around 40-50
years (osteophytosis) and atrophic changes occur
in intervertebral disc with diminution of joint
space at about 50-60 years.

e Radiological thinning of the cortex and
progressive rarefaction of apex of medullary
cavity of head of humerus and femur are helpful
in determination of the age.

o Skull bones with advancing age tend to become
lighter and thinner.

X-rays of skull, vertebrae and sterum are used to

determine age in old people.

Phase changes in the sternal rib: System of age estimation
based on sequential morphological changes at the sternal end
(costochondral joint) between the rib and sternum of the 4th
rib. These changes are similar to those that occur on the pubic
symphyseal face.

Cortical bone histology: System of aging based on calculating
the rate of osteon turnover or replacement osteon from midshaft
of long bone sections. It involves counting the number of whole
osteons and osteon fragments (which increase in number
with age), and nonhaversion canals and the percentage of
circumferential lamellar bone in the cortex (which decreases with
age, completely disappearing at about age 50)—best correlation
coming from the fibula, then the femur and the tibia.

Harris lines: These are the small growth lines within the bones.
No two individuals have the same pattern, i.e. they are unique.
Identification of a person is possible from these lines.

Age estimation from bone marrow: The normal cellularity varies
with age. The marrow is approximately 100% cellular during the
first 3 months of life, 80% cellular in children till 10 years; then
slowly declines in cellularity until 30 years of age, then it remains
at about 50%. The usual accepted range of cellularity in normal
adults is 40-70%. It declines again in elderly to about 30% at 70
years. This can give an estimation of different age groups (newborn,
child, adults and elderly) but not the exact age of the person.

Age Cellularity ~ Granulocyte Erythroid Lymphocytes
(%) (%) (%) (%)

Newborn ~ 80-100 50 40 10

1-3 months 80-100 50-60 5-10 30-50

Child 60-80 50-60 20 20-30

Adult 40-70 50-60 20-25 10-15
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Medico-legal Importance of Age s Criminal abortion: A woman who has passed the

childbearing age cannot be charged of procuring

Medico-legal importance of various age groups is given criminal abortion.

in Table 4.13. m Identification: An approximate age is important in

m Evidence: Competency for giving evidence depends any chain of identity data.
upon understanding, but not on age. A child of any = Impotence and sterility: A boy is sterile though not
age can give evidence, if the court is satisfied that impotent before puberty; woman becomes sterile
the child is truthful (Sec. 118 IEA). after menopause.

Table 4.13: Medico-legal importance of various age groups

Age

3rd lunar month
(12 weeks of pregnancy)

5th lunar month
(20 weeks of pregnancy)

7 months
(28 weeks of pregnancy)

10th lunar month
5 years

7 years
7-12 years
10 years

12 years

14 years

14-15 years
15 years

16 years
17 years

18 years’' 73

* An amendment of this Act is planning to ban all work for children under the age of 14, and restrict non-hazardous work to adolescents between 14-18 years.

Medico-legal importance
Till this duration, decision for termination of pregnancy can be taken by one doctor.

Maximum period of gestation for use of the indication of MTP Act. Above this age, termination is only on
therapeutic grounds.

Fetus is considered to be viable. Fetus born after this period, if it does not show any sign of life, is termed stillborn
fetus (medically).

Fetus at this stage is a full term fetus.
Custody of a minor who is below 5 years is with the mother.

Below this age, child is not responsible for his criminal act, as he does not understand the nature and consequences of
his act (Sec. 82 IPC).5%7°

Criminal responsibility: A child may or may not be held responsible for his act by the court, depending upon whether
the child has attained sufficient maturity to understand the nature and consequence of the act (Sec. 83 IPC).

If a child below this age is removed from his lawful guardian for purpose of robbing movable property from his/her
possession, it will amount to kidnapping (Sec. 369 IPC).

¢ Achild under 12 years cannot give valid consent to suffer any harm which may occur from any act done in good
faith and for his benefit (Sec. 89 IPC). A child above this age can give valid consent for examination (including
medico-legal) and treatment (except invasive procedures and operations).

+ If a child under 12 years is guilty of maliciously wrecking/attempt to wreck a train or hurt passengers, damage
or destruction of railway property or endangering safety of passengers by willful negligent act or omission,
then his/her father or guardian may execute a bond for such amount and such period for the good conduct of
the child (as per Indian Railways Act, 1989).

Employment: According to the Factory Act, a person below this age is a child and cannot be employed in factory jobs.
Child under the age of 14 can work in ‘non-hazardous industries’ including some agricultural work [as per Child Labor
(Prohibition and Regulation) Act].*

A person can be engaged in non-hazardous factory jobs for a limited period during the day h.
¢ Sexual intercourse even with wife, below this age amounts to rape.

¢ A person above 15 years of age can be employed in a factory like an adult, if he has a fitness certificate from a
doctor.

¢ Taking away a male under this age without consent of guardian amount to kidnapping.
¢ Admission in a medical college.

+ Ajuvenile or child over this age but <18 years, would stay in the after-care organization till he attains the age
of 20 years.

¢ Statutory rape: Intercourse with a girl below this age, irrespective of whether with or without her consent
amounts to rape.

¢ Judicial punishment: Below this age, an offender is juvenile and is tried in juvenile court and if convicted, sent
to reformatory school (no imprisonment or death sentence).

+ Age of majority except when the individual is under guardianship of the court.
+ Age of marriage for females.
¢ Can cast vote.
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Age Medico-legal importance

with or without fine.

death or grievous hurt (Sec. 87 IPC).

Transplantation of Human Organs Act.

imprisonment and fine.

21 years + Age of marriage for males.

judiciary services.

¢ Mentally sound person can make a valid will (testamentary capacity).
+ Taking out or enticement of a girl below this age from custody of her guardian amounts to kidnapping.
+ Kidnapping a boy or girl below this age for purpose of begging is punishable with imprisonment of 10 years

¢ Can be employed in any authorized job in a factory.
¢ Can give valid consent to suffer any harm which may result from an act not intended or not known to cause

¢ Minimum age for entering a government service.
+ A pregnant female can give valid consent for termination under the MTP Act.
* A person can authorize the removal of organ from his/her body for therapeutic purposes under the

¢ Abetment to suicide of a person below this age is punishable with imprisonment 